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genuine assets for our team of lawyers who were in large part unfamiliar with investigations
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in our particular case.
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There are others to whom we owe specia thanks, including the United States Attorneysin
the Eastern and Western Districts of Michigan, the Eastern District of Wisconsin, and the District
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assistance provided to us by James D. Sizemore of the Administrative Office of the U.S. Courts.
Jim recently retired from government and his services will be greatly missed by al of the
remaining independent counsel and their Administrative Officers. | aso am very thankful for the
assistance of Chief Deputy Clerk of Court, Marilyn Sargent, who provided very helpful and
necessary guidance as to the Specia Division's filing practices and procedures.

Last but far, far from least, | wish to thank my Administrative Officer ("AQ"), Martha
Jane Day, for all her tireless and extraordinarily capable efforts in running this Office. Martha
had no prior experience as an AO, but came to thejob with an impeccable reputation as avery

effective legal assistant in alarge law firm in Washington. Martha was the very first person |
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hired and it is easy to imagine the many missteps and pitfalls we escaped due to Martha's able
administrative management of this Office. | trusted my instincts in the wisdom of giving Martha
free reign to manage the Office. She didn't disappoint me. She quickly mastered the often
arcane government procurement, leasing, personnel and other regulations and as quickly enlisted
the part-time services of an extremely talented accounting consultant, Philip J. Rooney. With
Phil's able assistance and Martha's tight control systems, Marthawas able to steer this Office
through every GAO audit with perfect scores. She also did an extraordinarily goodjob in
keeping costs down at every turn, including costs associated with a magjor and necessary office
move and with two consecutive openings of offices in St. Paul. In addition to her extremely
capable management, Marthais atruly decent and caring person who gave more thanjust her
skills and good counsel to this Office and to me. She set the tone for a harmonious and healthy
work place. | know | speak for every one who worked in this Office when | say we all benefitted
greatly from Martha's management and her persona style and are very, very grateful to her.

There were others who worked in afull-time or part-time capacity for our Office during
periods of the investigation whom | have not mentioned here. To every one of them, | am
thankful for their contribution.

With the sunset of the independent counsel statute, there is uncertainty as to what the
future holds should the Department of Justice determine that there is a high-placed government
official who is accused of wrong-doing and the Department has a conflict of interest in
investigating that person's conduct. Statute or none, | am of the humble belief that if alawyer is
appointed by some executive, judicial, or legisative body to investigate this hypothetical high-

placed officid and that lawyer has the good fortune to assemble a g&ff as capable and
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professiona as my staff was, the United States government and the public will be very well
served and the integrity of the investigation and its findings will be above reproach. | am
honored to have been appointed to the position of Independent Counsel in the first instance, and
am deeply honored and fortunate to have had the assistance of such a fine and dedicated group of
people.

Carol Elder Bruce
Independent Counsel
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PREFACE

A. The Mandate

On Feb. 11, 1998, Attorney Genera Janet Reno applied to the Specia Division of the
U.S. Court of Appeals for the District of Columbia Circuit for the appointment of an independent
counsdl "to investigate whether Bruce Edward Babbitt, Secretary of the Interior, committed a
violation of federal criminal law in connection with his sworn testimony on October 30, 1997,
before the Senate Governmental Affairs Committee, and to determine whether prosecution is
warranted.”” Secretary Babbitt had testified before the Committee on matters relating to the
application of three Wisconsin Indian tribes to have land taken into trust by the United States,
and to conduct casino gaming on that trust land. The testimony focused on his July 14, 1995,
conversation with Paul Eckstein, a long-time friend and colleague of Secretary Babbitt, hired as a
lobbyist for the applicants. Attorney General Reno based her request on a conclusion that there
were "reasonable grounds to believe that further investigation is warranted into whether
Secretary Babbitt may have violated a federa criminal law other than aClass B or C
misdemeanor or an infraction in connection with his testimony about his conversation on July 14,
1995."

On March 19, 1998, the Special Division issued an order granting the Attorney General's
request, and appointing Carol Elder Bruce as "Independent Counsel with full power, independent
authority, and jurisdiction to investigate to the maximum extent authorized by the Independent

Counsal Reauthorization Act of 1994, whether Bruce Edward Babbitt, Secretary of the Interior,

‘Application to the Court Pursuant to 28 U.S.C. § 592(c)(1) for the Appointment of an
Independent Counsel, In re Bruce Edward Babbitt (Feb. 11, 1998), at 1.

‘Id. at 4.



may have violated federal criminal law, including but not limited to 18 U.S.C. 88 1621 and 1001,
in connection with" his Senate testimony.” "To the extent necessary to resolve the allegations
that Secretary Babbitt made fase statements concerning this decision by the Department of the
Interior,"* the Court also authorized the Independent Counsel "to investigate the decision itself to
determine whether any violation of federal crimina law occurred in connection with the
Department of Interior's consideration of the application."

B. Structure of the Investigation

To investigate Secretary Babbitt's testimony and the underlying Interior decision, lawyers
employed by the Office of Independent Counsel (OIC) were divided into three teams, each of
which focused on a different group of witnesses. The Department of the Interior Team focused
on how the Department reached its decision on the Hudson casino application, as well as the law,
policy and history of similar Indian gaming decisions. The team was led by Senior Associate
Independent Counsel Mary K. Butler - an Assistant U.S. Attorney on detail from the Southern
District of Florida - and included Associate Independent Counsels David B. Deitch and Andrew
L. Wexton. The Wisconsin Team focused on the conduct of the Wisconsin and Minnesota
Indian tribes - including both applicants and opponents - with respect to the Hudson application,

and the state and local reaction to the proposal. That team was led by Senior Associate

Independent Counsel Shanlon Wu - an Assistant U.S. Attorney on detail from the District of

‘Order Appointing Independent Counsel, In re Bruce Edward Babbitt (March 19, 1998),
a 1-2.

‘Id at 2.



Columbia- and included Associate Independent Counsels David B. Deitch, Vicki J. Larson,
Christopher P. Reid and Andrew L. Wexton. The Washington Team focused on the actions of
lobbyists, political fund-raising organizations (such as the Democratic National Committee
(DNC) and the Clinton/Gore '96 Committee), members of Congress and their gaff, and the
White House in relation to the Hudson casino application. The Washington Team was led by
Senior Associate Independent Counsedl Philip T. Inglima; it primarily included Associate
Independent Counsel Eric J. Glover, with assistance from other OIC attorneys. Deputy
Independent Counsel Cary M. Feldman assisted Independent Counsel Bruce in the overall
supervision and direction of the investigation. He also served as the OIC's press spokesman and
designated agency ethics official.

The OIC established a main office in Washington, D.C., and opened atemporary office in
St. Paul, Minn. The FBI detailed a number of Special Agents to the two offices; their numbers
varied throughout the investigation. Special Agent James H. Davis was assigned as the
managing agent shortly after the investigation began. Due to a strain on FBI resources in St.
Paul, the OIC aso hired as specia investigators two recently retired FBI Special Agents who had
served long terms in the Minnesota and Wisconsin area. On certain occasions, the OIC aso
obtained the assistance of FBI Specia Agents not otherwise affiliated with the OIC in connection
with interviews or other investigative activities.

The OIC conducted its investigation with a grand jury empaneled by the U.S. District
Court in the District of Columbia. A total of 167 grand jury subpoenas were issued and served

for production of documents, resulting in the production of over 630,000 pages of documents, dl



of which were reviewed by the OIC. In addition, the OIC conducted interviews of over 460
people; 58 individuals appeared as witnesses before the Grand Jury. As required by 28 U.S.C.
8§ 594(f), the investigation was conducted in accordance with "the written or other established
policies of the Department of Justice respecting enforcement of the crimina laws" to the extent
not inconsistent with the OIC's mandate.

In the course of its investigation, the OIC examined certain other events in which people
involved in the Hudson matter had been involved in similar patterns of conduct. In this regard,
the OIC consulted closely with the Assistant Attorney General in charge of the Justice
Department's Criminal Division and the Public Integrity Section of DOJ. These consultations
were conducted to confirm that these matters fell within the scope of the OIC's investigative
jurisdiction because of the potential for each such event to assist the OIC in evaluating the
evidence relating to its core mandate.

Consistent with the letter and spirit of the independent counsel statute, the Department of
Justice cooperated extensively with the OIC in sharing information and in determining the extent
to which DOJ's and the OIC's interests in particular subject matters and witnesses were
overlapping. In addition, the OIC was permitted access to substantial information from the
database maintained by DOJ's Campaign Financing Task Force.

The OIC aso reviewed the information - including documents and testimony - generated

by three congressional investigations and two civil lawsuits relating to the Hudson proposal.



C. Purpose and Approach of the Report to the Special Division

While the OIC's investigation resulted in the collection of an enormous amount of
information, we do not attempt to recount al of that information in this Final Report. We
recognize that when Congress passed the Independent Counsel Reauthorization Act of 1994, it
placed great emphasis on the accountability function of the reporting requirement.” At the same
time, Congress offered an admonition regarding the damage to reputation that can result from a
final report that sets forth unflattering information not pertinent to the decision to bring or not
bring charges against the target or any other individual:

With regard to an individual whose conduct was only tangentia to that of the

person for whom the independent counsel was appointed, an independent counsel

should normally refrain from commenting on the reason for not indicting that

person unless it is to affirm a lack of evidence of guilt. On the other hand, the

conferees consider to be crucia a discussion of the conduct of the person for

whom the independent counsel was appointed to office. This discussion should

focus on the facts and evidence and avoid the use of conclusory statements in the
absence of an indictment.’

However, Congress also acknowledged that the public interest may require an independent
counsdl to explain, with conclusions based upon evidence and reasonable inferences therefrom,
why a specific individual was not charged:

The conferees believe that, in assessing whether an explanation should be
provided with respect to a specific unindicted individual, an independent counsel
should base the decision on whether it would be in the public interest for such
information to be disclosed. The public interest encompasses a wide range of
concerns which need be carefully balanced, including understanding the basis for

™ An independent counsel shall. . . before the termination of the independent counsel's
office under Section 596(b), file afinal report with the division of the court, setting forth fully
and completely a description of the work of the independent counsdl. ..." 28 U.S.C.
8 594(h)(1)(B) (1998).

'H.R. Conf. Rep. No. 511, 103rd Cong., 2nd Sess,, 1994, 1994 U.S.C.C.A.N. 792, 45-46.
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the independent counsel's decision not to indict; taking into account the extent to

which the individual was centra or peripheral to the independent counsel's

jurisdictional mandate; exonerating the innocent; and protecting individual rights

to due process, privacy and fairness.”

In recognition of these competing considerations identified by Congress, and balancing
the public interest, we have adopted the following approach in the preparation of this Final
Report. We describe at length the facts relevant to the Independent Counsel's mandate and, in
particular, to the conduct of Secretary Babbitt, the person who is the focus of that mandate; but
for the most part we avoid criticism of others more tangential to the investigation. In addressing
Secretary Babbitt's conduct, we have sought to describe the facts and the reasonable factua
inferences that can and should be drawn from those facts, and we provide an explanation for our

decision not to seek an indictment. We believe such an approach is consistent with both the

letter and the spirit of the law, and with the public interest.

H.R. Conf. Rep. No. 511, 103rd Cong., 2nd Sess., 1994, 1994 U.S.C.C.A.N. 792, 45.
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SYNOPSIS OF EVENTS LEADING TO THE APPOINTMENT OF THE
INDEPENDENT COUNSEL

By letter dated July 14, 1995, the Department of the Interior (DOI) denied a request by
three Wisconsin Indian tribes to take land into trust in Hudson, Wis., for the purpose of
conducting casino gaming on that property, citing the Indian Reorganization Act of 1934 and the
Indian Gaming Regulatory Act of 1988.° Under certain provisions of these statutes, the Secretary
of the Interior is authorized to accept off-reservation land to be held in trust by the United States
for the benefit of an Indian tribe or tribes, and casino gaming can be conducted on that property if
approved by the Department and the governor of the state in which the property is located.

Under other provisions of these statutes, Indian gaming is authorized on-reservation and in other
limited circumstances. Indian gaming has grown significantly during the 1990s, and has been an
important tool of economic development for many poverty-stricken Indian tribes.” During this
period, although there have been disputes between tribes and state governments, gaming on
Indian reservations has gained some acceptance. On the other hand, proposals such as the one in
Hudson - in which the tribes sought to have land taken into trust for gaming that was off-
reservation, that is, outside of the tribes' reservations - typically have been unpopular and highly
controversial. Through early 1995, Interior had approved about half of such requests that had

made it past the regional offices to Washington, and the governors involved had then vetoed al

‘The site of the proposed casino was an existing greyhound racing track in Hudson called
S. Croix Meadows. Accordingly, this Report refers to the site of the proposed Indian gaming
facility as the "Hudson dog track” and refers to the proposal as the "Hudson casino application,”
or "Hudson application.”

" American Indian groups, as officialy recognized by DOI, are denominated by numerous
terms, including "tribe," "band," and "community." For ease of reference, this report uses the
term "tribe" solely as a generic term for a separate American Indian group recognized by DOI.



but one of those proposals. Interior based its denial of the Hudson application primarily on the
opposition of the loca community, including the opposition of a nearby Indian tribe with an
existing gaming facility.

That denial led to the filing of a lawsuit on Sept. 15, 1995, in U.S. District Court in the
Western District of Wisconsin by the three applicant tribes against the Secretary and three other
DOI officials, seeking review of that decision. In their complaint, the plaintiffs aleged, among
other things, that the denia of their application was arbitrary and capricious and that it was the
product of improper political influence on the decision-making process within the Department of
the Interior."

On Jduly 12, 1996, the Wall Street Journa published an article entitled, Midwest Indian
Tribes Flex Washington Muscle In Successful Drive To Snk Rival Gaming Project. The article
highlighted the tactics of lobbyists retained by gaming tribes opposed to the Hudson proposal. In
particular, the article quoted from a May 8, 1995, letter from Patrick O'Connor (a lobbyist for
one of those tribes) to White House Deputy Chief of Staff for Policy and Political Affairs Harold
Ickes, in which O'Connor stressed the tribal opponents' history of financial support for the
Democratic Party. The article aso recounted that O'Connor and the opponent tribes had met
with Democratic National Committee National Chairman Donald Fowler to seek his assistance,
and that Fowler subsequently contacted Ickes and perhaps DOI. The article noted that, between
May 1995 and July 1996, approximately $70,000 in contributions had been made by three of the
tribes opposed to the casino application. The article also described a conversation between Paul

Eckstein (a lobbyist for the applicants) and Secretary Babbitt on the day the decision was issued,

"The lawsuit was recently settled pursuant to an agreement dated Oct. 8, 1999.
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in which, according to Eckstein, Babbitt refused to delay issuance of the decision because Ickes
"had called the Secretary and told him that the decision had to be issued that day." The strong
implication of the article was that campaign contributions and pledges of contributions had
caused the White House to intercede in the Department's consideration of the application.
Theresfter, the Chairman of the Senate Committee on Indian Affairs, Sen. John McCain
(R-Ariz.), wrote letters on July 19, 1996, to Secretary Babbitt, Deputy Chief of Staff 1ckes and
President Clinton seeking answers to a series of questions about possible impropriety in the
decision on the Hudson casino application. In particular, Sen. McCain focused on the allegation
that campaign contributions, or promises to make such contributions, led the White House to
pressure Interior to deny the application. McCain asked specific questions about Babbitt's
statements to Eckstein and about White House and DNC involvement in Indian matters.
Secretary Babbitt responded to Sen. McCain in aletter dated Aug. 30, 1996. In the letter,
Babbitt denied knowledge of any attempt to influence improperly the decision-making of the
Department on the Hudson proposal, and asserted that his staff was likewise unaware of those
efforts. With respect to Eckstein's allegations about their meeting, Babbitt stated:
| must regretfully dispute Mr. Eckstein's assertion that | told him that Mr. Ickes
instructed me to issue adecision in this matter without delay. | never discussed
the matter with Mr. Ickes; he never gave me any instructions as to what this
Department's decision should be, nor when it should be made.
In areply letter, Sen. McCain said that he was satisfied by Secretary Babbitt's explanation.
During 1997, the media reported a number of aleged improprieties relating to campaign

fund-raising by the Democratic Party during the 1996 elections. Although the allegations

encompassed a variety of matters, many shared the common theme that access to or influence



with the Clinton Administration had been purchased with campaign contributions. Citing these
allegations, the Senate Committee on Governmental Affairs, chaired by Sen. Fred Thompson (R
Tenn.), conducted a series of hearings relating to campaign fund-raising for the 1996 elections.
As one aspect of that investigation, Sen. Thompson's Committee subpoenaed a broad range of
documents from DOI relating to its Hudson decision, and took depositions from a number of
DOI employees involved with that decison. The Committee also deposed |obbyists, and DNC
and White House officials.

Thompson's Committee sought to conduct a private interview of the Secretary about the
Hudson decision. Because Interior officias fdt that the Committee had selectively leaked
testimony that suggested wrongdoing by the Department, the Secretary declined to be
interviewed privately, but agreed to testify publicly during the hearings. The Secretary sent an
Oct. 10, 1997, letter to Sen. Thompson confirming his unwillingness to be interviewed privately.
In doing so, he also made a statement about the Eckstein conversation and the Hudson
application:

[Wihile | did meet with Mr. Eckstein on this matter shortly before the Department

made a decision on the application, | have never discussed the matter with Mr.

Ickes or anyone else in the White House. Mr. Ickes never gave me instructions as

to what this Department's decision should be, nor when it should be made.

| do believe that Mr. Eckstein's recollection that | said something to the effect that

Mr. Ickes wanted a decision is correct. Mr. Eckstein was extremely persistent in

our meeting, and | used this phrase smply as a means of terminating the

discussion and getting him out the door. It was not the first time that | have dealt

with lobbyists by stating that the Administration expects me to use my good

judgment to resolve controversial matters in atimely fashion, nor do | expect it to
be the last.
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The Secretary also used his letter to explain the administrative process for decisions such as the
Hudson denial.

News accounts immediately after Secretary Babbitt sent this letter declared that Babbitt's
account of his conversation with Eckstein in the letter to Sen. Thompson conflicted with that in
his Aug. 30, 1996, letter to Sen. McCain. The reported points of conflict concerned comments
attributed to Babbitt by Eckstein suggesting that White House pressure had improperly
influenced the Department's decision-making process.

Following these media accounts, on or about Oct. 14, 1997, the Department of Justice
commenced an initial inquiry pursuant to the Independent Counsel Act. Two weeks later, on
Oct. 30, Secretary Babhitt testified under oath concerning these allegations before the Senate
Committee on Governmental Affairs. His statements before that Committee became the focus of
the inquiry by the Department of Justice.” These facts and circumstances were at the center of
the Attorney General's request to appoint an independent counsel for further investigation of
possible violations of criminal law.

The essence of the Independent Counsel's mandate was to determine whether Secretary
Babbitt violated federa criminal law in connection with his Senate testimony regarding the
Hudson decision and, to the extent it would help to resolve that issue, to determine whether
Interior's consideration of the Hudson application was criminally corrupted. With respect to
Secretary Babbitt's Senate testimony, the investigation focused on two main areas of potentially

false and perjurious testimony: his testimony about what he said in July 1995 to Eckstein about

”0On Jan. 29, 1998, Secretary Babbitt also testified before the House Committee on
Government Reform and Oversight, chaired by Rep. Dan Burton (R-1nd.).



Ickes's involvement in the Hudson decision, and his testimony as to whether he intended to
misdead Sen. McCain in his letter to the Senator in August 1996.

For reasons described in this Report, the United States, by Independent Counsel Carol
Elder Bruce, decided to decline prosecution and not to seek any indictments in connection with

the Hudson casino application and decision, or the congressional testimony of Secretary Bruce



. REVIEW OF EVIDENCE

A. Origins of the Hudson Casino Proposal

Although Indian tribes have conducted games such as bingo for years, there has been a
dramatic increase in gaming activity among Indian tribes since the late 1980s. From 1988 to
1996, about 110 of the 554 federally-organized tribes in the United States opened a total of 230
gambling facilities, more than half of which were full-fledged casinos.” By 1997, Indian gaming
comprised approximately three percent of al U.S. gaming, with approximate gross revenue of $6
billion and approximate net revenue of $750 million. Gaming has become the largest source of
income for some tribes, exceeding revenue from agriculture, and from oil, gas and mineral
resources.

Gaming has brought new-found wealth to many tribes, but the benefits of gaming have
not accrued equally to al tribes - in particular, not to those tribes located far from lucrative urban
markets. Tribes with remote on-reservation casinos have sometimes sought to have land taken
into trust for their benefit closer to urban areas, where gaming is generally more successful.

For tribes that have benefitted from gaming, the proceeds have permitted them to
aleviate the high unemployment rates among their members, and to modernize the housing and
infrastructure on their reservations. In addition, a few tribes have opted to make per capita

distributions to members from tribal revenues, ranging from modest benefits to hundreds of

“0'Brien, Timothy L., Bad Bet: The Inside Sory of the Glamour, Glitz and Danger of
America's Gambling Industry at 138 (1998). The General Accounting Office reports roughly
consistent statistics. According to the GAO Report, Tax Policy: A Profile of the Indian Gaming
Industry at 3, 6 (May 1997), as of Dec. 31, 1996, 184 of the 555 tribes in the United States were
operating 281 gaming facilities.
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thousands of dollars a year per person.” With this new-found wealth, tribes - in most cases, for
the first time - have participated in national political lobbying on business and policy issues and
electora campaigns on a large scale. It is the intersection of these phenomena - Indian gaming,
lobbying, and campaign fund-raising - that forms the context for the Hudson casino controversy.
1. Indian Gaming in Minnesota and Wisconsin Is a Lucrative
Industry in Which Established Participants Have the Ability to
Protect Their Financial Interests
Minnesota Indian tribes led the opposition efforts against the Hudson casino proposal. A

brief examination of the Indian gaming industry in Minnesota illuminates the economic
motivations behind the Minnesota tribes' actions. Indian gaming in Minnesota is a highly
lucrative industry, with gross annual revenue estimated in the hundreds of millions of dollars.
Gaming is conducted by al 11 Indian tribes in the state: seven Ojibwe (commonly known as
Chippewa) tribes located in the northern half of the state, and four Dakota (also known as Sioux)
tribes located in the southern half of the state. Every tribe owns and operates at |east one casino
on its reservation; many operate two or even three casinos. The most lucrative casinos are

located near the Twin Cities of Minneapolis and St. Paul, a metropolitan area of almost three

million people.”

“For example, the Wisconsin St. Croix Chippewa tribe distributes between $ 1,000 and
$1,500 to each member each month, while the Minnesota Shakopee Mdewakanton Sioux
Community distributes at least $70,000 monthly to its members. In contrast, the Oneida Nation
of Wisconsin - atribe that has enjoyed great financial success from gaming - makes no per
capita payments.

* A map of Minnesota and Wisconsin, denoting the locations of the relevant Indian tribes
and cities (hereinafter "the Map"), is appended to the inside rear cover of this Report.
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The most profitable casino complex is the Mystic Lake Entertainment Center owned and
operated by the Shakopee tribe, located just 30 minutes southwest of Minneapolis. Although no
tribe in the state makes its earnings public - to the contrary, every tribe guards its revenue figures
as highly proprietary - it appears the gross revenue from the Mystic Lake casino alone
approximates $200 million ayear. All profits from the operations of the casino go to the tribe.”

Next, in terms of profitability, are the casinos owned and operated by the Mille Lacs Band
of Qjibwe, located just 75 miles north of the Twin Cities. Total gross revenue from the Mille
Lacs casinos (Grand Casino Hinckley and Grand Casino Mille Lacs) exceeded $50 million for
the period 1991 to 1994. The Treasure Idand casino owned by the Prairie ISand Dakota
Community, located about 50 miles southeast of St. Paul, and the Fond du Lac casinos round out
the top four.” Not surprisingly, the Shakopee, Mille Lacs, and Prairie Island tribes - which stood
to lose the most should a casino open in nearby Hudson - took the lead among Minnesota tribes
in organizing the opposition.

To protect their financia interests, the 11 tribesjoined together in 1988 to form the
Minnesota Indian Gaming Association.” MIGA has been described as a sort of "clearing house"

which monitors and informs its members about issues and initiatives affecting their industry.”

“The Shakopee also operate a smaller casino, Little Six, with gross revenue
approximating $10 million per year.

“One of the Fond du Lac tribe's casinos is located off-reservation in downtown Duluth,
Minn., on land taken into trust for the tribe by BIA prior to the enactment of IGRA.

“The White Earth tribe terminated its membership in MIGA prior to the association's
lobbying activities on the Hudson application.

“OIC Interview of John McCarthy, Nov. 12, 1998, at 2.



John McCarthy has been MIGA's executive director since 1992. MIGA employs a lobbyist in
Washington, D.C., Frank Ducheneaux, and a lobbying firm in the Twin Cities, North State
Advisors, to work on state issues. Most of the Minnesota tribes a'so employ their own

lobbyists” and these lobbyists, although not employed directly by MIGA, often work on MIGA's
behalf to promote the tribes' common goals.

MIGA is officialy governed by a three-member governing board - consisting of a
Chairman, Vice-Chairman and Secretary-Treasurer - elected by the membership. During the
pendency of the Hudson application, Myron Ellis (atribal leader with the Leech Lake Band)
initialy served as the MIGA Chairman and Stanley Crooks (Chairman of the Shakopee
Mdewakanton Sioux) was Vice-Chairman. Melanie Benjamin, atribal officer with the Mille
Lacs Band, served as MIGA's Secretary-Treasurer during this period. MIGA is funded primarily
through dues paid by the member tribes, with most of its annua operating budget - which in
1994-95 was approximately $450,000 - paying fees for lobbying, public relations and consulting
services.

In neighboring Wisconsin, Indian gaming is also common among the 11 recognized tribes
with reservations in the state.” The Oneida Nation of Wisconsin, located near Green Bay,
operates a highly successful casino that draws a large portion of its clientele from the Chicago

area. The Ho-Chunk Nation, whose land is spread throughout 16 counties in south central

“E.g., Virginia Boylan works for the Shakopee, Gerry Sikorski works for the Mille Lacs
and Larry Kitto worked for several Minnesota tribes.

“See the Map.
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Wisconsin, operates moderately successful casinos that draw largely from the same customer
base.

The St. Croix Band of Chippewa Indians of Wisconsin - whose reservation includes land
in five counties in northern and northwestern Wisconsin - operates two casinos; the larger St.
Croix Casino in Turtle Lake has annua gross revenue of approximately $100 million and annual
net revenue of approximately $30 million. The potentia effect of a Hudson casino upon the
Turtle Lake casino became a focus of the opposition to the proposal.

The three tribes seeking to develop acasino in Hudson were the Lac Courte Oreilles Band
of Lake Superior Chippewa Indians ("LCO"), the Red Cliff Band of Lake Superior Chippewa
Indians ("Red CIiff) and the Mole Lake Band of the Sokaogon Chippewa Community ("Mole
Lake"). The LCO tribe is based in Sawyer County, in northwestern Wisconsin, and has atotal
enrolled membership of about 5,500. Almost 2,000 members live on the reservation, and more
than 1,000 others live within 150 miles of the reservation. At the time of the Hudson application,
the tribal Chairman was gaiashkibos, who had held the post since July 1989. The tribe's
operating budget at that time was around $20 million, with more than half of that coming from
federa government programs. The tribe was carrying debt of more than $6 million. The tribe
generated about $1.5 million in profits in 1993, and $1.8 million in 1994. At the time of the
Hudson casino proposal, the LCO casino was moderately successful.” According to
gaiashkibos, tribal unemployment at the time generally ranged from 45 percent in the summer

months to 70 percent in the winter.

ZSince that time, the LCO tribe has renovated its on-reservation casino, and it is now
financially more successful.
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The Red Cliff tribe is based in Bayfield County, on the northern-most tip of Wisconsin,
and has atotal enrolled membership of about 3,000, with almost half of the members living on or
near the reservation. At the time of the Hudson application, the tribal Chairwoman was Rose
Gurnoe, who took over the leadership role from her father in July 1993. In July 1996, George
Newago, former Vice-Chairman, assumed the position of Chairman. Red Cliff has a small,
financially-troubled casino on its northern Wisconsin reservation.

Like the Red Cliff tribe, Mole Lake suffered from severe economic disadvantages,
including high unemployment rates, insufficient housing and limited resources for education or
medical care. Based in Forest County, in northeast Wisconsin, the tribe had a total enrolled
membership of about 1,500, with about one-third living on or near the reservation. At the time of
the Hudson application, the tribal Chairman was Arlyn Ackley, who had held that post from 1983
to 1989, and again from 1993 to 1998. Ackley's unofficia Chief of Staff was DuWayne
Derickson, a non-Indian employed as tribal planner who figured prominently in the Hudson
application process. At the time of the application, the average income of tribal members was
$7,000 per year.

Some Wisconsin tribes have off-reservation gaming. The Forest County Potawatomi
Tribe operates a gaming facility in Milwaukee, and at least one casino - the St. Croix's Turtle
Lake facility - was established off-reservation before the implementation of the Indian Gaming

Regulatory Act of 1988.
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Unlike the Minnesota tribes, the gaming tribes of Wisconsin have not sustained a strong,
unified organization to represent their common political interests.” Though there was for atime
the Wisconsin Indian Gaming Association (WIGA), it shared little in common with its Minnesota
counterpart than the form of its name. WIGA was a loose confederation of the Wisconsin
gaming tribes, and it disbanded in 1995 after a dispute relating to the Hudson casino proposal.

2. The City of Hudson Is an Attractive Site for Gaming Because
of Its Proximity to the Twin Cities

Hudson is well-situated geographically to attract gaming customers from both Minnesota
and Wisconsin. Located on the eastern shore of the St. Croix River, near the border of these two
states, the City of Hudson is less than 20 miles from the mgor metropolitan area of the Twin
Cities. The drive from downtown St. Paul to Hudson is along a mgjor east-west highway,
Interstate Highway 94 (1-94), and takes only a half-hour. Gaming, first in the form of dog racing
and later in the form of a proposed Indian casino, emerged as a controversial issue within the
Hudson community following a 1987 amendment to the Wisconsin constitution allowing
parimutuel on-track betting.

In the fal of 1988, it became generally known that a dog track likely would be approved
in each of five potential markets in Wisconsin, including one in western Wisconsin to service the
Twin Cities area. Dog track promoters from across the country sent agents to the areato scout
locations and to recruit local partners. The promoters understood that in order to receive a
license, they would need to: (1) join with Wisconsin partners; (2) obtain local support in the
form of a city council resolution; and (3) secure approval of the state racing board.

“Some witnesses did describe, however, an effort among the Wisconsin tribes to unify in
1997 in negotiations for renewal of their gaming compacts with the state.
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Severa proposals surfaced for adog racing track in a community near the City of
Hudson. The most promising proposal, which eventually was approved, was by a Florida
company, HAH Enterprises, represented by Fred Havenick,” in partnership with a loca
businessman. The Havenick partnership purchased options on a large property located mostly in
the neighboring Town of Troy, and proposed to annex the property into the City of Hudson.”
This property had severa advantages, including its easy access to the highway and, after
annexation, hook-ups to the City of Hudson water and sewer systems.

The dog track proposal, however, soon attracted resistance from some Hudson and Troy
residents. The resistance eventually included a lawsuit against the Hudson Common Council
regarding the procedures used in voting for the zoning, a mayoral recall, a lawsuit about the
recall, a new mayoral election, and a lawsuit brought by neighbors of the proposed site. In the
fdl of 1988, an advisory referendum was proposed by opponents of the dog track. The Hudson

Common Council, however, postponed the referendum until a few days after the license for the

“Havenick became involved in dog tracks though his in-laws after his 1977 marriage to
Barbara Hecht. The Hecht family had owned and operated dog tracks in Florida since 1953.
Havenick became involved in the day-to-day management of Hecht family investments,
including Southwest Florida Enterprises, Inc. ("Southwest"), which owned the controlling
interest in several Florida racetracks.

Southwest also acted as a parent company, creating subordinate companies to do business
in other states. Southwest created Croixland Properties Limited Partnership ("Croixland") to
own the Hudson dog track, and HAH Enterprises of Wisconsin, Inc. ("HAH of Wisconsin") to
operate the track. Because Wisconsin requires dog tracks to have a mgjority of Wisconsin
owners, 59 percent of Croixland stock is held by Wisconsin state residents; HAH of Wisconsin, a
wholly-owned Southwest subsidiary, owns the remaining 41 percent.

“Under Wisconsin law at the time, al that was needed to take the property away from the
Town of Troy and annex it to the City of Hudson was agreement between the City of Hudson and
the owners of the property. The Town of Troy had no way to prevent the annexation even if the
town was against it. In fact, Troy opposed both the annexation and the dog track proposal.
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dog track was granted. The license was granted on May 19, 1989. Although moot, the
referendum was held, resulting in a vote of 1,289 to 810 against the dog track proposal.

The dog track built in Hudson was a state-of-the-art facility costing some $40 million.
Construction, including state-mandated improvements to a highway exit and creation of a new
access road to 1-94, delayed the opening of the dog track until June 21, 1991. In contrast, the
four other Wisconsin dog tracks had already been operating since the spring and summer of
1990. This delay cost the Hudson dog track dearly because, by June 1991, the advent of Indian
gaming had radically transformed the landscape of gaming in both Wisconsin and neighboring
Minnesota.

Indian gaming in Wisconsin and Minnesota had begun in earnest following the United
States Supreme Court's 1987 decision in California v. Cabazon Band of Mission Indians, 4380
U.S. 202, 210 (1987),” and the 1988 passage of the Indian Gaming Regulatory Act (IGRA), see
Section 11.B. 1 .b., infra. Indian casinos had become widespread by the time the Hudson dog track
opened. All the Wisconsin tribes negotiated gaming compacts,” with each entitled to one or two
casinos. The growing number of Indian casinos adversely affected al five of the dog- racing
tracks in Wisconsin, but the Hudson dog track - located near severa successful casinos in both
Minnesota and Wisconsin - suffered most of all. In particular, the Mystic Lake Casino (operated
by the Shakopee Mdewakanton Sioux in Prior Lake, Minn.), the Grand Casinos Hinckley and
Mille Lacs (operated by the Mille Lacs Band in Minnesota), Treasure ISland (operated by the

“In Cabazon, the Supreme Court limited states' power to regulate gaming on Indian
lands.

"Gaming compacts, required under IGRA, are agreements negotiated between Indian
tribes seeking to conduct gaming and states containing the proposed sites.
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Prairie Idand tribe in Welch, Minn.), and the Turtle Lake Casino (operated by the St. Croix
Chippewatribe), al created debilitating competition for the Hudson dog track.” Furthermore,
the track's building costs had been greater than that of other tracks, and its delayed opening had
deprived it of ayear or more of operation prior to the emergence of Indian casinos. Financia
losses for the Hudson dog track mounted from opening day, eventually reaching up to $7 million
ayear.
3. The Hudson Dog Track Owners First Attempted to Establish
An Indian Casino by Seeking a Partnership with the St. Croix
Tribein 1992
In an effort to make the Hudson dog track profitable, Fred Havenick began discussions in
June 1992 with the St. Croix Band of Chippewa Indians about forming a partnership to develop a
casino at the track.” Under the proposed partnership, the St. Croix Tribe would purchase the
track and then seek to have the track taken into trust so that the tribe could operate a casino on
the premises. The discussions involved both the tribe and its non-Indian casino management
group, the Buffalo Brothers. On Aug. 12,1992, Havenick and the tribe announced their intention
to form a partnership.”
In reaction to this announcement, the City of Hudson held a meeting of its Common

Council on Aug. 17, a which citizens expressed their views on the casino proposal. At the end

of the meeting, the Common Council passed a resolution opposing the casino proposal. The

“The location of each of the tribes is indicated on the Map.

“Prior to contacting the St. Croix Chippewa tribe, Havenick had unsuccessfully
approached the Wisconsin state legislature about alowing slot machines at the track.

“The St. Croix had previously explored opportunities to establish off-reservation casinos
in more lucrative urban markets such as the convention center in Spooner, Wis.
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town board of the neighboring Town of Troy also passed a resolution opposing the proposal.
Furthermore, the City of Hudson scheduled a referendum on the proposal for Dec. 3, 1992. The
question put to referendum was:

Do you support the transfer of St. Croix Meadows to an Indian tribe and the

conduct of casino gaming at St. Croix Meadows if the tribe is required to meet all

financial commitments of Croixland to the City?
The resulting vote was 51.2 percent to 48.8 percent in favor of conducting casino gaming at the
Hudson dog track. State officials, however, considered the Hudson referendum vote too close to
consider it evidence of local support for a casino. At the time, both Gov. Tommy Thompson and
the Chairman of the Wisconsin Gaming Commission,” John Tries, expressed the view that the
divided vote was not sufficient to gain their approval. The Town of Troy held its own
referendum on Dec. 6, 1992, on the question, "Do you favor expansion of the present St. Croix
Meadows Dog Track to Casino gambling?' The vote was 71 percent opposed. No other

surrounding towns held referenda on the issue.”

4. Minnesota Indian Gaming Association Opposition to the Initial
Hudson Proposal

When the Minnesota tribes learned of the St. Croix's interest in establishing a casino in

Hudson, the issue was put on the agenda for the next MIGA meeting, scheduled for Sept. 1,

“The Gaming Commission has had several names. It is now known as the Division of
Gaming in the Department of Administration.

“However, Wisconsin held a statewide advisory referendum on gaming issues in April
1993. Voters at that time supported a constitutional amendment restricting gambling casinos in
the state.
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1992." The minutes of that meeting reflect a detailed discussion of such matters as whether the
Hudson City Council and local community residents supported the initiative, whether the
Governor of Wisconsin would approve the proposal, and how long the process for petitioning to
put the land into trust would actually take. At the end of the discussion, it was decided that
MIGA would refrain, for the moment, from taking any position. One attendee's notes reflect that
the membership wanted to oppose the St. Croix proposal at that time, but decided to wait until
they could discuss the issue with Wisconsin tribes. According to MIGA minutes, MIGA aso
may have refrained initially out of reluctance to interfere with another tribe's sovereign
decisions.

In October 1992, MIGA did take apublic position. A lengthy discussion of the St. Croix
Tribe's proposal occurred at an Oct. 15 meeting, after which the MIGA membership voted to
approve aresolution formaly opposing the St. Croix's efforts.  Specificaly, MIGA passed
Resolution No. 3-92, which opposed "any attempt by the State of Wisconsin, or others, to operate
atribal gaming facility off reservation at the Hudson Wisconsin Dog Track site."* The
resolution was considered by all 11 tribes and passed by avote of 10 to none, with one
abstention.

MIGA Resolution No. 3-92 was drafted by Kurt BlueDog, a Minnesota attorney who at
that time represented the Upper Sioux, Shakopee and Prairie Island tribes, and Franklin

Ducheneaux, MIGA's Washington lobbyist. The resolution invoked Section 20(b)(1)(A) of the

“This is the first reference to the Hudson casino proposal that appears in
MIGA's minutes.

*MIGA Resolution No. 3-92, Oct. 15, 1992.
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Indian Gaming Regulatory Act, and asserted it "clearly requires that any such action by the
Secretary be taken only after consultation with ‘officials of other nearby Indian tribes' so that the
economic interests of those tribes, which might be impacted by such action, can be protected."*
The resolution, as adopted, claimed that "no consultation has been held in this situation and
several of the Minnesota Indian Gaming Association tribes will be impacted by this action,” and
asserted that MIGA "has gone on record opposed to any expansion of gaming activity, if that
expansion is off reservation." The resolution concluded by requesting "the intervention of the
Secretary of Interior, the Governor of the State of Minnesota, and the Governor of the State of
Wisconsin to stop al such action from occurring.” On Oct. 21, 1992, MIGA enclosed the
resolution in a letter to then-Interior Secretary Manuel Lujan expressing MIGA's formal
opposition to the St. Croix proposal.

Within the next two weeks, both the Prairie Island and the Shakopee Mdewakanton Sioux
also passed resolutions opposing the St. Croix's efforts to place the Hudson land in trust for
gaming.” The two resolutions were essentially carbon copies of the one passed by MIGA earlier

that same month, although the Shakopee made the additional assertion that the geographical area

*MIGA Resolution No. 3-92. Ducheneaux, who served for 18 years as counsel to the
U.S. House of Representatives subcommittee concerning Indian affairs, was one of the principal
drafters of Section 20, and it was he who insisted during the drafting process that the law include
aprovision requiring consultation with "nearby tribes." Grand Jury Testimony of Franklin
Ducheneaux, May 5, 1999, at 9-12 (hereinafter "Ducheneaux G.J. Test.").

“BlueDog played a leading role in drafting these resolutions as well, as he was General
Counsal to both tribes at the time.
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in which the Hudson dog track is located "has historically been Sioux (Dakota), aboriginal
territory, for centuries."” Both resolutions also were forwarded to Secretary Lujan.

While al three of these resolutions complained that DOI had not consulted with nearby
tribes about the proposal, such assertions were premature because the St. Croix tribe had not yet
applied to take the Hudson dog track land into trust. The St. Croix never did file such an
application with the DOI; negotiations between the track owners and the tribe stalled, and they
could not agree on fina terms for the partnership.

5. The Hudson Dog Track Owners Form the Four Feathers
Partner ship with Three Wisconsin Indian Tribes in a Second
Effort to Establish An Indian Casino at the Dog Track

Despite the failure of the potential St. Croix Chippewa partnership, Havenick and his
partners took inspiration from the positive results of the December 3, 1992, referenda. Michael
Brozek, a state lobbyist working for Havenick, hired John William ("Bill") Cadotte to assist them
in recruiting other Indian tribes to join in a partnership that would seek to establish a casino at the
Hudson dog track. Cadotte - a member of the LCO tribe with an MBA from Stanford - had been
working as a consultant to a number of Wisconsin Indian tribes. Cadotte naturally approached
LCO first, and by March 1993 LCO had agreed to be Havenick's first tribal partner. LCO was a
particularly significant partner to gain because its Chairman, gaiashkibos, was at that time

President of the National Congress of American Indians, a post that earned him national

prominence.

"Shakopee Mdewakanton Sioux Community Business Council Resolution No. 10-28-92-
001, Oct. 28, 1992, at 2.
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In the fdl of 1993, the Red CIiff tribe joined the partnership. Havenick and tribal
representatives from LCO and Red Cliff soon thereafter met with Gov. Thompson. They came
away from the meeting believing that the Governor would view more favorably an effort by three
tribes, rather than two, seeking to take land into trust. Havenick and Cadotte then approached
severa tribes about becoming the third tribal partner. After another set of unsuccessful
discussions with the St. Croix tribe, they reached agreement in September 1993 with the Mole
Lake Band of the Sokaogon Chippewa Community. As discussed previously, al three of these
tribes were among the poorest tribes in Wisconsin.

The three tribes and the dog track partners (headed by Havenick) named their partnership
the Four Feathers Casino Joint Venture ("Four Feathers'). On the Havenick side, Galaxy
Gaming and Racing Limited Partnership ("Galaxy Gaming") - the Hecht family's representative
entity in the Four Feathers Partnership - was created to manage and jointly operate the casino
and racing facility pursuant to ajoint operating agreement.

On Oct. 12, 1993, the three tribes submitted to the Minneapolis Area Office (MAQ) of
DOI's Bureau of Indian Affairs (BIA) an application seeking to take portions of the Hudson dog
track land into trust, for purposes of operating a casino at the site through Four Feathers. The
plan called for Croixland, the owner of the dog track, to sell the land under the track itself (about
55 acres) to the three applicant tribes for $1. Upon approval, that land would then be placed in
trust by the federal government for the benefit of the tribes. The facilities (including the
buildings and other fixed assets and improvements on that land) would be owned by economic
development corporations (EDCs) established by each of the three tribes. A mgority of the dog

track's $39 million mortgage would be transferred from the land to the facilities (because land to
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be placed in trust must be free of al encumbrances), and the mortgage obligation would be
assumed by the tribal EDCs.

Land adjacent to the casino itself - consisting primarily of the parking lot (about 60 acres)
- would be owned in equa parts by the three tribes and Croixland (as a parking lot joint venture).
Also, the portion of the $39 million mortgage attributable to the parking lot would be assumed by
thejoint venture. The parking lot venture would rent the parking lot to the tribal EDCs at arate
essentially equal to the mortgage payments. The casino would be managed by Galaxy Gaming
and the three tribes under a joint operating agreement, which called for each party to receive 25
percent of the net cash flow, after debt.

The Four Feathers partnership soon commenced negotiations with the City of Hudson and
St. Croix County to reach an agreement for government services, such as additional police
presence needed for the expected casino customers. The agreement would specify financia
contributions to be made by Four Feathers towards the cost of providing such services. The
agreement also would serve to compensate the city and county for the potential loss of tax
revenues from the land taken into trust. Negotiations concerning the agreement for services were
concluded on April 18, 1994, when the agreement was signed by LCO, Red Cliff, Mole Lake,

their economic development commissions, the City of Hudson and the County of St. Croix.
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B. The BIA Area Office Consideration of the Hudson Casino Proposal

1. Legal Framework and Procedures Governing Land to Trust
Acquisitions for Off-Reservation Gaming

In deciding whether to approve or deny the Hudson application, DOI employees had to
apply principally two statutes: the Indian Reorganization Act of 1934 and certain regulations
implementing the statute, and the Indian Gaming Regulatory Act of 1988.

a. The Indian Reorganization Act of 1934

Section five of the Indian Reorganization Act (IRA) authorizes the Secretary of the
Interior "in his discretion, to acquire ... any interest in lands, water rights, or surface rights to
lands, within or without existing reservations,... for the purpose of providing land for
Indians."* Under IRA, land can be taken into trust for Indian governments and
individuals.” The statute was intended to remedy the effects of legidation passed in the 19"
Century that enormoudly decreased tribal-owned land by allotting reservation lands to individual
Indians and non-Indians.”

Since the passage of IRA, tribes and tribal members have prevailed upon DOI to take land
they own into trust for their benefit for a wide variety of purposes - including gaming, as well as

other forms of economic development. Tribes with "checkerboard" reservations interspersed

*25 U.S.C. §465 (1995). The statute authorizes acquisition through "purchase,
relinquishment, gift, exchange or assignment... for the purpose of providing land for Indians.”
Id.

“Under IRA, tribes eligible for land in trust benefits are those federally recognized tribes
with constitutions approved by DOI.

“McSloy, Back to the Future: Native American Sovereignty in the 21" Century, 20
N.Y.U. Rev. L. & Soc. Change 217, 248 (1993).
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with non-tribal land have off-reservation land put into trust to create larger contiguous tribal
lands within the reservation's boundaries. If tribes or their members acquire fee title to lands,
they are subject to the same taxation and other jurisdiction as any other landholder. If, however,
atribe or tribal member acquires property and the title to such property is held by the United
States in trust, the land is not subject to state or loca control, including state or local taxation.”
Thus, tribes gain sovereignty - abeit limited - over those lands held in trust.

In 1980, the Department of the Interior promulgated regulations to govern its exercise of
authority to take land in trust under IRA. These regulations, contained in Chapter 25, Part 151 of
the Code of Federal Regulations (Part 151), set forth the procedures to be used and factors to be
considered when the Department reviews atrust land acquisition. Until they were amended

effective June 23, 1995, 25 C.F.R. § 151.10 listed the following factors:

@ The existence of statutory authority for the acquisition and any limitations
contained in such authority;

(b) The need of the individual Indian or the tribe for additional land;

(© The purposes for which the land will be used;

(d) If the land is to be acquired for an individual Indian, the amount of
trust or restricted land already owned by or for that individua and
the degree to which he needs assistance in handling his affairs;

(e If the land to be acquired is in unrestricted fee status, the impact on
the State and its political subdivisions resulting from removal of
the land from the tax rolls;

® Jurisdictional problems and potential conflicts of land use which may
arise; and

(9) If the land to be acquired is in fee status, whether the Bureau of
Indian Affairs is equipped to discharge the additional

“25U.S.C. 8465; seee.g., U.S v. Anderson, 625 F.2d 910, cert, denied, 450 U.S. 920
(1980).
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responsibilities resulting from the acquisition of the land in trust
status.”

One of the June 1995 amendments specifically provided that as the distance from the reservation
increases, "greater scrutiny” be given to the "tribe'sjustification of anticipated benefits from the
acquisition™ in trust, and "greater weight" be given to the acquisition's potential impacts on the
regulatory and taxing jurisdiction of the state and local governments.”

IRA governs acquisitions of land to be held in trust regardless of whether or not the
purpose of the acquisition is to conduct casino-style gaming. Where gaming is the purpose of the
acquisition, however, the tribe's request also implicates the Indian Gaming Regulatory Act of

1988.

“25 C.FR. § 151.10 (1994).

“25 CF.R. § 151.11(b) (1995). Interior has made at least two prior unsuccessful
attempts to provide some guidance, by published policy and regulation, for the acquisition of off-
reservation land, including acquisitions for gaming purposes. In February 1986 - prior to the
enactment of IGRA in 1988 - the Department published in the Federal Register a "Notice of
Policy Decision” in which it stated that it would be "the policy of the Department of the Interior
to decline to accept off-reservation lands in trust for the purpose of establishing bingo or other
gaming enterprises.” 51 F.R. 5993 (Feb. 19, 1986). Following the announcement of this policy,
in June 1987 the Department proposed arule that "would prohibit the acquisition in trust status
of lands located outside the boundaries of Indian reservations for individual Indians or Indian
tribes if the purpose of the acquisition is to establish a bingo or other gaming enterprise.” 52
F.R. 23560 (June 23, 1987). In January 1988, after receiving comments "overwhelmingly in
opposition to the rule,” the Department withdrew the proposed rule, noting that "in unique
circumstances, a bingo enterprise, even though established on trust land outside the reservation
boundaries, may be essential to the economic well being [sic] of atribe which has avery limited
natural or financial resource base." 53 F.R. 1797 (Jan. 22, 1988).
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b. The Indian Gaming Regulatory Act of 1988

The Indian Gaming Regulatory Act of 1988 (IGRA) was Congress's reaction to
California v. Cabazon Band of Mission Indians,** in which the Supreme Court held that states
had limited power over gaming on Indian lands. Specificaly, the Court held that as long as state
law did not explicitly prohibit a form of gambling atogether, tribes could conduct that form of
gambling without complying with state or local laws concerning hours of operation, betting
limits or other regulations.

Although Indian tribes have long been recognized as "distinct, independent political
communities,"* the tribes possess only the "inherent powers of a limited sovereignty."* In other
words, any power attributable to Indian sovereignty is not absolute; it "exists only in the absence

of federa law to the contrary,"” and Indian tribes "are not beyond the reach of the federa law.

Thus, "tribal sovereignty does not extend to prevent the federal government from exercising its

“480 U.S. 202 (1987).

“Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 559 (1832) (quoted in United States v.
Funmaker, 10 F.3d 1327, 1330 (7th Cir. 1993)).

“F. Cohen, Handbook of Federal Indian Law 122 (1948) {quoted in United Satesv.
Whesler, 435 U.S. 313, 322, 98 S.Ct. 1079, 1086 (1978) and Funmaker, 10 F.3d at 1330)
(emphasisin original).

AFunmaker, 10 F.3d at 1330 (citing U.S. Const. Art. I, 8 8, cl. 3 (Congress has power
"[t]o regulate Commerce . .. with the Indian Tribes")).

“M (citing Worcester, 31 U.S. (6 Pet.) at 560-61).
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superior sovereign powers,"*“ because the "right of tribal self-government is ultimately
dependent on and subject to the broad power of Congress."*

IGRA was an attempt to balance "the states' demands that their laws be enforceable on
the reservations" and "the tribes' contentions that their sovereignty permitted them to develop
gambling enterprises entirely according to their own regimes."” Congress recognized that
"Indian tribes have the exclusive right to regulate gaming activity on Indian lands if the gaming
activity is not specifically prohibited by Federa law and is conducted within a State which does

1ns2

not, as amatter of criminal law and public policy, prohibit such gaming activity."* At the same
time, Congress "extend[ed] to States a power withheld from them by the Constitution™" by
offering states an opportunity to participate with Indians in developing regulations for Indian
gaming.”

IGRA aso divides al Indian gaming activity into three classes and assigns a separate

regulatory scheme for each class. Class | gaming, comprised of "social games for prizes of

minimal value or traditional forms of Indian gaming engaged in by individuals," is subject to

“Quileute Indian Tribe v. Babbitt, 18 F.3d 1456, 1459 (9th Cir. 1994).

“White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 143, 100 S.Ct. 2578, 2585
(1980) {quotedin Smart v. Sate FarmIns. Co., 868 F.2d 929, 935 (7th Cir. 1989)).

*'S. Levin, Betting on the Land: Indian Gambling and Sovereignty, 8 Stan. L. & Pol'y
Rev. 125, 127 (Winter 1997).

»25 U.S.C. § 2701(5) (1995).

ASeminole Tribe of Florida v. Sate of Florida, 116 S. Ct. 1114, 1124 (1996).



tribal regulation alone, with no federd or state input.” Class Il gaming includes bingo and non-
casino card games played entirely in accordance with state law; such gaming is subject to tribal
regulation with federal oversight, but with no input from the states.” "[A]ll forms of gaming that
are not class | gaming or class II gaming" are considered class |11 gaming.” This includes casino'
style gaming such as blackjack, keno, and roulette, as well as ot machines and video poker
games. Class Il gaming is subject to both state and federal control. The Hudson casino
application was a proposal to conduct Class 11l gaming.

Under IGRA, tribes that wish to conduct Class Il gaming on reservations must fulfill
three requirements. First, the tribal government must adopt an ordinance authorizing such
gaming, and that ordinance must be approved by the National Indian Gaming Commission.”
Second, the land on which the gaming is to occur must be "located in a State that permits such
gaming for any purpose by any person, organization, or entity."* Finally, the tribe must

negotiate a " Tribal-State compact" with the state in which the land is located; that agreement

“25 U.S.C. §§ 2703(6) and 2710(a)(1) (1995).
*25U.S.C. §§ 2703(7), 2710(b) (1995).
*25 U.S.C. § 2703(8) (1995).

725 U.S.C. § 2710(d)(1)(A) (1995). The Nationa Indian Gaming Commission (NIGC)
is afedera commission created under IGRA. NIGC's approva of tribal ordinances and financial
agreements governing the operation of casinos is independent of DOI's analysis of applications
under IRA and IGRA. NIGC review can be sought simultaneously, but cannot be concluded
until after DOI takes the land into trust because NIGC jurisdiction is generally limited to
agreements and ordinances affecting land held in trust for Indians or land owned by Indians.

*25 U.S.C. § 2710(d)(1)(B) (1995).
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may include provisions for a wide variety of issues relating to the application of state law to the
operation of gaming activities by the tribe.”

By itsterms, the Indian Gaming Regulatory Act of 1988 prohibits gaming on any lands
acquired in trust for the benefit of an Indian tribe after Oct. 17, 1988, unless the tribe's request to
conduct such gaming falls under one of severa enumerated exceptions. For example, IGRA's
prohibition does not apply to on-reservation gaming - that is, where the land on which the
contemplated gaming activity is "within or contiguous to the boundaries of the reservation of the
Indian tribe on October 17, 1988."” There are aso certain provisions in IGRA for gaming by
tribes without a reservation or tribes that had obtained land through settlement of a land claim as
of 1988. Some of the largest Indian-operated casinos in the U.S. were approved under these
exceptions.

With respect to off-reservation gaming, Section 20(b)(1)(A) of the statute states that this
prohibition against gaming will not apply if:

The Secretary, after consultation with the Indian tribe and appropriate State, and

local officias, including officias of other nearby Indian tribes, determines that a

gaming establishment on newly acquired lands would be in the best interest of the

Indian tribe and its members, and would not be detrimental to the surrounding

community, but only if the Governor of the State in which the gaming activity is
to be conducted concurs in the Secretary's determination.”

*25 U.S.C. § 2710(d)(3)(C) (1995). Such tribal-state compacts are also subject to
approva by the Secretary of the Interior. 25 U.S.C. § 2710(d)(3)(B) (1995).

“25 U.S.C. § 2719(a)(1) (1995). An "Indian reservation” is generaly defined as "that
area of land over which the tribe is recognized by the United States as having governmental
jurisdiction™ or, in some cases, the land constituting a former reservation of atribe. 25 C.F.R.
§ 151.2(f) (1980).

“25 U.S.C. § 2719(b)(1) (1995).
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The requirement of IGRA that the Secretary make a two-part finding of "no detriment” to
the community and "best interests" of the tribe was the focus of decision-making on the
application to take land into trust for gaming in Hudson. Neither the statute nor the case law
defines what constitutes the "best interest of the Indian tribe and its members,” what
circumstances would or would not "be detrimental to the surrounding community," or even what
congtitutes the "surrounding community,” or how to identify the "nearby tribes." Moreover, the
statute does not establish the quality or quantity of evidence necessary to support the Secretary's
findings on these issues. These ambiguities formed an important context for consideration of the
Hudson application.

In September 1994, the Bureau of Indian Affairs issued a "Checklist for Acquisitions for
Gaming Purposes’ ("the Checklist") to assure that a proposed land acquisition for gaming
purposes "is fully documented prior to its submission to Central Office for review."” The
document was circulated to Area Offices and in use by their staffs several months before the
memo was officidly distributed. Area Office staff said they used the Checklist in reviewing and
processing the Hudson application. The Checklist set forth the topics that must be addressed by
the Area Office in its consideration of and recommendation regarding an application to take off-
reservation land into trust for gaming purposes in accordance with IGRA and the Part 151
regulations implementing IRA. It also provided limited guidance in interpreting some of the

terms of IGRA.

“Memo from Acting Deputy Commissioner of Indian Affairs Patrick A. Hayes to al
AreaDirectors, Sept. 28, 1994.
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The Checklist provided that the Area Director is responsible for the consultations
required under IGRA and IRA with applicants, nearby Indian tribes and state and local
government officials. Consultation, according to the Checklist, will usually be conducted by
letter, but not to the exclusion of other means, like public hearings. Through the consultation
process, officias and nearby tribes are to be advised of the application and invited to provide
specific information relevant to the two-part determination. Appropriate state and local officids
under IGRA are defined as including the Governor of the state in which the land is located, and
the government officias of any city, county, parish or borough within 30 miles of the site.
Nearby tribal officias are defined as including tribal governing bodies of al tribes located within
100 miles of the site. Interior witnesses said the mileage limits in the September 1994 officia
Checklist have changed over time, and were based only on what seemed reasonable in terms of
who could be affected by the decision. The Checklist also instructed Area Directors to give
applicants an opportunity to address or correct any problem raised during the consultation
process.

The Checklist further directs the Area Director to "prepare specific Proposed Findings of
Fact with citations to supporting exhibits or documentation” and to forward them to the central
office:

These findings must address each of the factors of 25 CFR 151.10 but should

include any additional findings independently made by the Area Director on issues

or matters that will facilitate a decision. The Area Director's discussion or

narrative of each Finding should lead the reader to conclude that the Area Director

independently analyzed the factors and made the findings. Simply incorporating
the findings made by the Tribe is not sufficient.
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In language that tracks Section 20(b)(1)(A) of IGRA, the Checklist noted that, for off-
reservation gaming acquisitions, "the Area Director must recite separate proposed factua
findings to support a favorable determination by the Secretary that the gaming establishment on
newly acquired lands is in the best interest of the tribe and its members and is not detrimental to
the surrounding community.” The appropriate Field Solicitor is responsible according to the
Checklist for ensuring that the completed acquisition package addresses adequately dl legal
requirements.

Although intended as an important tool for the Area Office, the Checklist provided little
specific guidance for interpretation of the two criteria governing the Secretary's determination
under Section 20(b)(1)(A), that the application was in the "best interests" of the applicants and
"not detrimental to the surrounding community.” According to Hilda Manuel - former Director
of the Indian Gaming Management Staff (IGMS) within the BIA and current Deputy
Commissioner of the BIA - the Checklist was originally intended as an internal guide for Area
Office employees, but was publicly distributed outside of BIA to tribes, contractors and
developers following requests from interested parties.

Manuel stated that the drafting of regulations for the application of IGRA under the
Administrative Procedures Act was underway during at least the period from 1991 to June 1995,
but none were adopted. None of the draft regulations, however, purported to define the statutory
terms. The failure to adopt regulations apparently was due to the press of other business and the
relatively low priority IGMS assigned to the project.

The Checklist provides that the decision whether to permit gaming under Section 20 of

IGRA may be made before al of the requirements for taking land into trust generally under IRA
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and Part 151 regulations are satisfied, but cautions that where particular factors are important to
both assessments, the Part 151 analysis should be completed simultaneously. The decisions,
however, are separate. The Checklist expressly provides that a positive determination under
Section 20 "does not constitute a find decision to acquire the land under Part 151."*

2. DOI Experience and Procedures for Reviewing Gaming
Applications

In May 1998, Kevin Gover, the current Assistant Secretary for Indian Affairs, testified
that, since the enactment of IGRA in 1988, only 10 applications to take off-reservation land into
trust for gaming purposes had been forwarded to the Bureau of Indian Affairs centra office for
consideration.” Of these 10 applications, the Secretary made a positive two-part finding under
Section 20(b)(1)(A) in five cases:

. the 1990 approval of a request by the Forest County Potawatomi Tribe of
Wisconsin to take land into trust in Milwaukee;

. the 1992 approval of arequest by the Siletz Tribe to take land into trust in
Salem, Ore,;

“IGRA specificaly provides that it does not "affect or diminish the authority and
responsibility of the Secretary to take land into trust [under IRA]." 25 U.S.C. § 2719(c) (1988).
Severd DOI employees interviewed noted that, at the time the Hudson application was under
consideration, there was no statutory or regulatory guidance as to whether DOI should first
determine whether the tribe's request satisfies IGRA and then determine whether to take the land
in trust under IRA or vice versa. George Skibine, the Director of the IGMS of the BIA beginning
in February 1995, believed that information was to be gathered simultaneously for both
determinations, but that DOI had to determine first that it would take the land into trust under
IRA before determining whether it would permit gaming on those lands.

“Statement of Kevin Gover, Assistant Secretary-Indian Affairs, Department of the
Interior, before the Committee on Indian Affairs, United States Senate, on Proposed
Amendments to Section 20 of the Indian Gaming Regulatory Act of 1988 in S.1870, the Indian
Gaming Regulatory Improvement Act of 1998, at 5. See Section 11.B.1., infra (discussing
procedure for applications).
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the 1993 approval of arequest by the Coushatta Tribe of Louisiana to take
land into trust in Allen Parish, La;

. the 1994 approval of arequest by the Sault Ste. Marie Tribe of Michigan
to take land into trust in Detroit; and

the 1997 approval of arequest by the Kaispel Tribe of Washington

seeking a determination under Section 20 to permit gaming on off-

reservation land already held in trust for the tribe in Airway Heights,

Wash.
In only one of these five cases - the request by the Potawatomi Tribe - did the governor concur
in the Secretary's finding. Accordingly, gaming was not permitted under the auspices of IGRA
in the other four instances.”

Gover also testified that, since 1990, 12 parcels of land have been taken into trust for
gaming in addition to the parcel sought by the Potawatomi tribe. All 12 fell under exceptionsin
Section 20 for lands on or contiguous to existing, former, new or restored reservations of the
tribe making the request. These 12 were not subject to the Secretaria two-part determination
found in Section 20(b)(1)(A) applicable to off-reservation gaming.

Also, IGRA specifically excluded from its prohibition gaming on lands taken into trust
prior to Oct. 17, 1988. Similarly, Section 20(b)(1)(A) of IGRA does not apply to land taken into
trust as aresult of land settlement claims. Thus, while applications to take off-reservation land
into trust for gaming command a high level of attention, they represent arelatively small portion

of Indian gaming. There is obviously far more Indian gaming than these statistics suggest; much

Indian gaming occurs "on-reservation."

*In the case of the Sault Ste. Marie Tribe, the tribe continues to pursue state approva to
operate a casino in Detroit outside of the context of IGRA.

-40-



The Department of the Interior and its Bureau of Indian Affairs are charged with
administrative oversight of the mgjority of issues affecting American Indians over which the
federal government has jurisdiction. In 1995, some of these matters related to gaming or land in
trust acquisitions, such as: judicial review of DOI's acquisitions, whether DOI would intervene
in stalled compact negotiations between tribes and states; possible amendments to IGRA;
threatened taxation of revenues from Indian gaming; and threatened deep cuts in the BIA budget.
There aso were numerous Indian affairs issues that were largely unrelated to gaming - relating,
for example, to water rights, education, health care or other BIA funding issues. In 1995, there
were approximately 75,000 employees at Interior, with BIA employing approximately 10,000

people, making it one of DOI's largest components.”

The BIA is divided into 12 geographic areas, each of which is managed by an "Area
Office." In addition, within each area are several regiona "Agencies,” each of which deals with
the whole range of issues affecting a particular tribe or group of tribes in its portion of the Area
Office's region. In most cases, tribal contact with the BIA on everyday issues begins (and often
ends) with the Agency. The Agency's actions are, in many cases, conducted at the direction of
the Area Office, or subject to its review.

The Hudson casino application fdl within the purview of BIA's Minneapolis Area Office
(MAO), which interacts with tribes in Minnesota, Wisconsin, Michigan and lowa. The Great

Lakes Agency, the subdivision of the MAQ located in Ashburn, Wis., responsible for interaction

*Other sections of Interior include the National Park Service, the U.S. Fish and Wildlife
Service, the Bureau of Land Management, the Office of Surface Mining Reclamation and
Enforcement, the Minerals Management Service, and the U.S. Geological Survey and the Bureau
of Reclamation.
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with 10 of the 11 recognized tribes with reservations in Wisconsin, was aso involved in
reviewing the Hudson application.

Denise Homer became the acting MAO Area Director in or about November 1993, and
was made the permanent Director in the spring of 1994. Although Homer had previously served
in severa different capacities in the BIA, in the field and in Washington, she had no prior direct
experience with gaming issues.”

Prior to July 1990, Area Offices had the authority to determine whether to grant or refuse
applications to take land into trust - whether for on- or off-reservation land and whether for
gaming or for some other purpose - athough the Secretary of the Interior or his designee actualy
signed the documents taking the land into trust.” Gaming applications were then handled by the
Area Offices and the BIA Office of Trust Responsibilities, with significant input from the

Solicitor's Office.”

In July 1990, then-Secretary Manuel Lujan centralized the decision-making process for

off-reservation gaming trust acquisition applications by reserving to the "central office" in

“Homer retired from the BIA in December 1995. She stated that neither her decision to
retire nor the timing of that decision related to the Hudson application.

“According to a May 2,1995, briefing memo to the Secretary of the Interior issued by
the IGMS gaff about the legal and administrative process governing off-reservation gaming, in
the period of January 1994 to February 1995, there were 360.98 acres taken into trust for four
tribes in Minnesota for purposes other than gambling.

*The Office of the Solicitor is the legal counsel's office for DOI. Headed by a Solicitor,
it includes a division of Indian Affairs - headed by an Associate Solicitor for Indian Affairs -
that provides legal advice on most issues relating to tribes or tribal members. The Solicitor's
Office aso includes regiona offices, known as Field Solicitors, that provide assistance to Area
Offices and agencies. The Minneapolis Area Office and the Great Lakes Agency relied upon the
Twin Cities Field Solicitor's Office for legal advice on their activities.
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Washington the final authority to grant such applications. This change reflected a recognition of
the increasing number of requests to take off-reservation land into trust for gaming and the
complex issues that such requests implicated.” The policy was reaffirmed formally by Assistant
Secretary for Indian Affairs Ada Deer in aMay 26, 1994, memorandum to al BIA Area
Directors. Under the centralized arrangement, the local agency was till responsible for working
with the applicant tribe to collect the required information. Specifically, the Area Office was
responsible for (1) ensuring that al of the necessary information was included with the tribe's
application before forwarding it to the central office in Washington, D.C., and (2) making a
recommendation based on that information. To address these gaming acquisition issues more
effectively, in January 1992 Secretary Lujan also created the Indian Gaming Management Staff
within the BIA. Area Office recommendations for off-reservation gaming were to be submitted
to IGMS in Washington, which would review the Area Office recommendation and make its own

recommendation to the Assistant Secretary.

Around March 1992, Secretary Lujan appointed Hilda Manuel as the first IGMS Director.
Manuel served as Director through September 1994. In May 1994, Manuel was named acting
Deputy Commissioner of the BIA, a career senior executive service position. She served both in
that position and as the IGM S Director until September 1994, when she was formally appointed

as Deputy Commissioner. In that office, Manuel is the operational chief of the BIA.

“Witnesses, including BIA Deputy Commissioner Hilda Manuel and former Solicitor's
Office daff attorney Penny Coleman, confirmed that this policy change reflected these concerns,
and was ordered amidst growing concern that Indian gaming was taking place without proper
authorization or regulatory oversight.
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George Skibine was named as the IGMS's second Director in approximately January
1995, and began serving in that capacity on Feb. 6. Prior to his appointment as IGMS Director,
Skibine worked in the general Indian legal activities branch of the DOI Solicitor's Office, on
matters involving Indian self-determination and claims against the United States.” Skibine had
not worked on gaming issues while in the Solicitor's Office and had only a genera familiarity
with the issues involved in Indian gaming. Skibine had worked in the Solicitor's Office for
approximately 18 years, and he explained that he sought the IGM S post because it offered an
opportunity for economic advancement that was unlikely to present itself soon in the Solicitor's
Office.”

Authority to determine policy issues on Indian affairs at Interior is vested in the Assistant
Secretary for Indian Affairs. The position is one which requires presidential nomination and
Senate confirmation. Ada Deer, a member of the Menominee Tribe of Wisconsin and a former
elected leader of that tribe, served as Assistant Secretary for Indian Affairs from July 16, 1993,
through November 1997. As a general matter, according to Deer and other DOI witnesses, Deer
was not extensively involved in gaming decisions, which had been closely monitored by
Secretary Babbitt's counselor, John Duffy, for nearly seven months by the time of Deer's
confirmation. As discussed in greater detail later, Deer signed severa letters responding to

concerned parties but did not participate in the actual consideration of the Hudson application;

" Skibine reported that he continued to do extensive work throughout the spring, summer
and fal of 1995 on matters over which he previousy had responsibility at the Solicitor's Office,
including proposed rulemaking for the Indian Self-Determination Act.

“When Skibine was named IGMS Director, he advanced one pay grade. Neither he nor
any of his IGMS staff were political appointees.
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ultimately Deer recused herself and delegated her authority to decide the Hudson matter to
Deputy Assistant Secretary for Indian Affairs Michael Anderson.”

A large number of employees in the BIA are themselves members of Indian tribes,
including Skibine, Manuel, Homer andThomas Hartman. However, none of the BIA employees
who participated in the decision-making process on the Hudson application were members of the
applicant tribes or of the Wisconsin and Minnesota tribes opposed to the application. The
Menominee Tribe of Wisconsin - whose members include Assistant Secretary Deer and her
assistant, Michael Chapman - did not advise BIA whether they supported or opposed the Hudson
casino application. Although Chapman drafted |etters for Deer's signature acknowledging
receipt of information on the issue, and probably reviewed the draft denial letter, he did not
participate in the meetings related to the decision-making process and had no decision-making
authority himsdf.

Michael Anderson, BIA's Deputy Assistant Secretary during the period when the Hudson
casino application was under consideration, is a political appointee. Prior to his appointment to

that position in April 1995, Anderson had been Associate Solicitor for Indian Affairs since mid-

“Michael Anderson and other witnesses told investigators that there was nothing unusual
about the delegation of the Assistant Secretary's decision-making authority down to the Deputy
Assistant Secretary, although witnesses could cite no examples of delegation on off-reservation
gaming decisions.

“The Associate Solicitor for Indian Affars is the senior lawyer in the Solicitor's Office
with responsibility for Indian issues, and reports directly to the Solicitor. Prior to Anderson's
employment at DOI, he was Associate Counsel and then General Counsel of the Senate Special
Committee on Investigations, and then the Executive Director of the National Congress of
American Indians, an interest group for American Indian tribes.



The legal authority over nearly all matters in BIA is vested ultimately with the Secretary
of the Interior. However, under both Secretary Lujan and Secretary Babbitt, much of this
authority has been delegated to the Assistant Secretary for Indian Affairs. This includes the
power to take land into trust for gaming.

Secretary Babbitt took office in January 1993. After graduating from the University of
Notre Dame, Babbitt received a masters degree in geophysics from the University of Newcastle,
England, where he studied on a Marshall scholarship. In 1965, Babbitt graduated from Harvard
Law School. From 1965 to 1967, Babbitt worked for the U.S. Office of Economic Opportunity,
firgt as an attorney in the Austin, Tex., field office - setting up Head Start, Legal Aid and other
community action programs in the southwest - and then in the Washington, D.C. offices. In
1967, he joined the Phoenix law firm of Brown, Valassis & Bain, where he remained until 1974,
becoming a partner during that time. He was elected and served as Attorney General of Arizona
from 1975 until 1978. From 1978 to 1987, he served as Governor of Arizona. He became
Governor upon the death of the incumbent, and thereafter was twice elected to the post. From
approximately 1988 until 1993, Babbitt worked as a partner in the Phoenix office of the law firm
Steptoe & Johnson, in alaw practice that included some lobbying activities. During this period,
Babbitt was aso the President of the League of Conservation Voters. Babbitt was a candidate in
the Democratic presidential primaries in 1988, and was seriously considered for appointment to
the United States Supreme Court when President Clinton was filling vacancies in 1993 and 1994.

Secretary Babbitt's Chief of Staff was Thomas Collier from early February 1993 through
June 1,1995. Collier had worked at Steptoe & Johnson, primarily in its Washington offices,

from 1976 until 1979, and from 1981 until 1993. In the intervening period, he was a Deputy
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Assistant Secretary of the Department of Housing and Urban Development. Collier said he
became acquainted with Babbitt after Babbitt joined the Phoenix office of Steptoe & Johnson,
where Collier had worked on certain matters. After leaving the chief of staff post, Collier
continued to work at Interior during a brief transition period, and resigned from DOI effective
July 1, 1995. Collier then returned to Steptoe & Johnson in Washington.

Severa DOI employees reported that Collier kept very tight control over access to the
Secretary. Matters of any significance within DOI usually came to Collier for transmission to the
Secretary for adecision. Babbitt and Collier delegated responsibility for a number of Indian
issues, including gaming, to John Duffy, a counselor to the Secretary.

The IGMS <aff and other Interior witnesses indicated that Duffy was the Secretary's
designated policy spokesman on gaming matters. Prior to his employment at DOI, Duffy was an
attorney at the Baltimore law firm of Piper & Marbury. Duffy began working for DOI as a
consultant in January 1993, and served as counselor to the Secretary from some time in 1993
until mid-July 1996, aimost ayear after the Hudson decision. As counselor, Duffy was
ultimately responsible for formulating and overseeing the Secretary's policy on gaming issues.
He routinely participated in discussions of policies related to gaming issues or specific
applications. As previously mentioned, Duffy's authority over Indian gaming was enhanced by
the fact that Assistant Secretary Deer was not significantly involved in Indian gaming issues.

Few Interior staff members said they had direct access to the Secretary. Collier and
Solicitor John Leshy were the only two employees who had access limited solely by their own
discretion and the Secretary's extensive travel schedule. Duffy worked directly with the

Secretary on certain projects; on others he would communicate with Babbitt through Collier.
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Leshy has been the Solicitor for Interior since May 1993. The Solicitor position requires
presidential appointment and Senate confirmation. Leshy previously worked in the Solicitor's
Office during the Carter Administration. He had returned to Washington from his professorship
at the Arizona State University Law School to work as specia counsel to the House Interior
Committee when he was asked to work on the DOI transition team for the Clinton
Administration in 1992. According to Leshy, it was not known that Babbitt would be nominated
as Interior Secretary until after Leshy was already working on the transition. When Babbitt was
named Secretary, Leshy expressed interest and Babbitt asked him to remain on as Solicitor.
Leshy stated that he had known Babbitt as Governor and had been appointed by Babbitt's office
to serve on various commissions and boards over the years. Leshy aso told investigators that he
had known and worked some with Paul Eckstein over the years. They had some interaction
when Eckstein acted as prosecutor in the impeachment of a governor of Arizona, because Leshy
had written on the aspects of the Arizona constitution that were involved in that proceeding.
Leshy also noted that Eckstein serves on the Board of Governors of the ASU Law School.

V. Heather Sibbison was hired in 1993 as a specia assistant to the Secretary to assist
Duffy. Prior to her DOI employment, Sibbison was an attorney at the Washington law firm of
Patton, Boggs & Blow. She had previously worked with Duffy as alaw clerk at Pierson, Ball &
Dowd, where Duffy had been apartner. At DOI, Sibbison worked closely with Duffy on gaming
and other issues, and continued to work on gaming matters after his departure in mid-July 1996.
Sibbison said she had some contact with Collier, but virtually no direct contact with the

Secretary.
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Michael Anderson reported that he had contact with Collier and some, but limited,
interaction with the Secretary. Skibine stated he had frequent contact with Duffy and Sibbison,
but had never met the Secretary, and had very little contact with Collier as of the time of the
Hudson decision.

IGMS daffer Thomas Hartman said he had occasional contact with Duffy and Sibbison,
but little with Michael Anderson or Collier and none with Babbitt. Hartman was one of the
principal IGMS employees involved in the review of the Hudson application. Manuel hired
Hartman in the late summer or early fal of 1994 as afinancia analyst for IGMS. Hartman had
an MBA from the University of California at Berkeley, and had been involved in severa
businesses, but had no prior experience with Indian gaming or applications to take land into trust.
Hartman told investigators that Hudson was the first land into trust application in which he was
directly involved.

3. Consultation Process and Review of the Hudson Application

In December 1993, in accordance with the draft Checklist, Minneapolis Area Office
employees prepared form letters to fulfill the consultation requirement stating that the Four
Feathers partnership had submitted an application to take land into trust and to conduct gaming
in Hudson. The letters described the two-part IGRA test and solicited "findings and data’
regarding whether the project would have a detrimental effect; responses were requested within

60 days.
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The letters seeking comments were sent to virtually al Indian tribes in Minnesota and
Wisconsin.” Although many of these tribes were well beyond the 100-mile radius set forth in
the draft Checklist, the Twin Cities Field Solicitor had concurred with the MAQO's
recommendation that all tribes served by it should be consulted.”

L etters seeking comments also were sent to the local governments in the City of Hudson,
the nearby Town of Troy and St. Croix County, in accordance with the Checklist requirement to
consult with communities within 30 miles of the site. Consultation letters were not sent to the
Governor of Wisconsin or to any other state or federa elected official.”

a Responses by Local Governments
On behalf of the City of Hudson, Mayor Thomas Redner submitted to the MAO various

materials with aMarch 17, 1994, |etter. Redner wrote that the city had "a strong vision and

*The Menominee Tribe in Wisconsin was not included in the solicitation for unknown
reasons.

"MAO witnesses said that the expansive consultation was made in light of the proximity
of Hudson to Minneapolis, and perceived arbitrariness of the suggested radius in the Checklist.
Some thought that a decision could be made later as to whether geographic proximity should be
weighed in assessing the solicited comments. They also noted that in connection with the
application made by the Sault Ste. Marie tribe in Michigan in 1994, the MAO consulted al tribes
in the state of Michigan.

"Whether the Governor must be consulted at this early stage in the process, or whether
such consultation could be deferred unless and until the Secretary sought his or her concurrence,
was an open question at that time. According to the MAO employee directly responsible for
work on the application, Tim LaPointe, the MAO daff believed that, for IGRA Section 20
purposes, the consultation requirement would be fulfilled when the Secretary sought the
Governor's concurrence, assuming that the application was granted by DOI. Intheir view, the
Governor should be consulted by the MAO only as part of the IRA and Part 151 analysis process.
IGMS Director Manuel thought the MAO should have consulted the Governor and, in January
1995, she directed the MAO to do so; there is no evidence it was ever done by IGMS or the
MAO.
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planning effort for the future and that [the proposed casino could] apparently be accommodated
with minimal overall impact, just as any other development of this size." The attachments to
Redner's letter included the results of the Dec. 3, 1992, referendum in which 51.1 percent of
voters supported allowing an Indian casino at the Hudson dog track.

The Board of Supervisors of St. Croix County - the county containing the site of the
proposed facility - wrote a letter on April 15, 1994, to the MAO noting that BIA had failed to
provide complete information about the size of the proposed operation to permit a complete
impact analysis. Based on what is described as limited information, the Board stated that it
"[could] not conclusively make any findings on whether or not the proposed gaming
establishment [would] be detrimental to the surrounding community."”

The Town of Troy, which borders the Hudson dog track on three sides, also complained
about the lack of information about the size of the casino on which to base its response to the
BIA consultation letter. Nonetheless, in its March 14, 1994, |etter, the Town raised concerns
about the impact of a casino on jobs, traffic, housing and the quality of life, without quantifying
these impacts.

b. Responses by Local Residents and Activists

Although the MAO did not send solicitation letters to individual residents or elected
officials, it did receive some correspondence from them. On June 10, 1994, Nancy Bieraugel, a
Hudson resident active in several locdl issues, provided the MAO with a petition opposing the

casino in Hudson on which she and other volunteers obtained 3,100 signatures of citizens of

L etter from Richard Peterson to Robert Jaeger, April 15, 1994.
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Hudson and surrounding communities. The MAO also received a petition containing 800
signatures of local area residents supporting the casino.

Hudson resident William Cranmer's June 24, 1994, letter to Secretary Babbitt in
opposition to the casino proposal aso was forwarded to the MAO. Cranmer attached areport he
had prepared which he believed established that the casino would be "detrimental to the nation,
state, tribes and Hudson area community."” Sheila Harsdorf, the state representative from the
assembly district containing Hudson, sent a letter dated June 21,1994, to Secretary Babbitt and
Assistant Secretary Deer, which was forwarded to the MAO. Her letter suggested that the
appearance of support or neutrality by local governments was not atrue reflection of community
fedling.

Most of the community activists who opposed the casino were local citizens. Many, but
not all, had opposed the original proposal to build the dog track. They did not limit their
activities to contact with the MAO on the Hudson issue. In early summer 1994, Bieraugel
delivered the petition she had developed to the Chairman of the Wisconsin Gaming Commission,
John Tries, garnering media coverage in Wisconsin and Minnesota. Within afew days, the
Governor's Office then contacted Bieraugel, and a meeting with the Governor was arranged
through State Rep. Harsdorf.

To demonstrate that opposition to the Hudson casino proposal existed among leaders of
the loca community, Bieraugel brought severa business leaders with her to the meeting with

Gov. Thompson. Also among the group was Kenneth Tilsen, a professor at Hamline Law

Letter from William Cranmer to Bruce Babbitt, June 24, 1994.
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School. Tilsen became an important advisor on the Hudson proposal to Bieraugel, as well asto
his good friend. Sen. Paul Wellstone (D-Minn.), whom Tilsen advised to oppose the application.

The press covered the casino opponents July 20 meeting with Gov. Thompson, and
Bieraugel and her supporters believed that it went well. She recalls the Governor telling the
group that "[w]ith this opposition, you have nothing to worry about,” and she understood him to
be opposed to the Hudson casino proposal.” When interviewed by OIC investigators, Gov.
Thompson recalled that he probably told the group that if the local people were not for the
casino, then he would oppose it.

After the meeting with the Governor, the group named itself "A Better Future for
Hudson" and held regular meetings at alocal business. The group amassed awar chest of
$15,000 to $20,000, funded by the loca businesses. Bieraugel said she turned down offers of
assistance from the St. Croix tribe and one of its lobbyists.” Bieraugel testified that no one
outside the City of Hudson had assisted in the opposition efforts. These monies were spent on
ads opposing the Hudson application, and postage for mailings. The group solicited letters

opposing the casino proposal from such groups as a nearby YMCA camp and a loca church.

“OIC Interview of Nancy Bieraugel, Oct. 7, 1998, at 4 (hereinafter "OIC Bieraugdl Int.").

“Bieraugel testified in the Grand Jury that she vaguely recalled Ann Jablonski, alobbyist
for the St. Croix tribe, making a general offer of assistance. Jablonski aso later drafted a letter
for Bieraugel, which Bieraugel declined to use. The St. Croix Chairman offered to pay
Bieraugel's airfare for atrip to Washington to attend the April 28, 1995, meeting at the DNC.
Although Bieraugel initially was inclined to accept, upon reflection she decided to reject the
offer.
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Bieraugel made contact with Chairman Lewis Taylor of the St. Croix tribe, and began an
ongoing process of sharing information about the opposition with Taylor. Taylor sent his triba
attorney, Howard Bichler, to meet with the Better Future for Hudson group.

Though the Four Feathers partners aleged that much of the community opposition to the
Hudson proposal was generated by wealthy gaming tribes that opposed the expansion of gaming
in the Twin Cities market, our investigation did not develop evidence to support this clam. The
community opposition appears to have been largely genuine and locally based.

C. Responses by Wisconsin and Minnesota Tribal
Governments and Associations

1) Tribal Opposition to the Hudson Application Was Led
by the Minnesota I ndian Gaming Association

Asin the case of the earlier casino proposal contemplated by the track owners and the St.
Croix tribes, the Minnesotatribes learned of the Four Feathers proposal before the fee-to-trust
application was filed with the Department of the Interior; they immediately commenced
opposition efforts. At their Oct. 27,1993, meeting - more than two months before the MAO
solicited comments - MIGA Chairman Myron Ellis opened discussions about the three
Wisconsin tribes purchasing the Hudson dog track. Because the group went into executive
session for discussion of this issue at its next meeting at the suggestion of attorney Kurt
BlueDog, no recordings or minutes of this discussion exists, and no witnesses now recall what
was discussed.

Following another discussion about Hudson at a MIGA meeting on Nov. 23, 1993, the

tribes agreed that Executive Director McCarthy should re-submit MIGA Resolution No. 92-3,



along with an updated letter, to Secretary Babbitt.” The letter was sent on Dec. 1, barely seven
weeks after submission of the Hudson application. The letter asserted, inter alia, that Section
20(b)(1) of IGRA requires consultation by the Secretary with surrounding tribes, and that "[f]o
date, none of the Tribes currently operating gaming facilities in the area have been consulted.”
also pointed out that MIGA "has gone on record opposing off reservation gaming activity in
Minnesota."

2) MIGA and Its Members Contact the BIA in
Washington

MIGA sent another letter dated Jan. 10, 1994, to Secretary Babbitt acknowledging the
BIA AreaDirector's letter soliciting comment, and reiterating the arguments made in the
December 1993 MIGA letter to the Secretary opposing the casino. The Jan. 10 letter explained
the two reasons for MIGA's opposition: first, because the Minnesota tribes, as part of their
tribal-state compacts, had "promised not to expand tribal gaming off-reservation”; and second,
because the Four Feathers proposal would have a"potential economic impact on Minnesota
tribes.” MIGA urged that the proposal would harm Minnesota tribes with casinos close to the
Twin Cities, as well as tribes with casinos in more remote areas, because both groups draw their
customers from the Twin Cities. MIGA claimed, though, that it was more worried about the
Hudson casino's political implications in Minnesota than its potential as a market competitor,
noting that its members had fought hard in recent years to defeat proposals within the state of

Minnesotato expand gaming to non-Indian interests, "assuring lawmakers that we view tribal

“I'n fact, MIGA never passed a new resolution. This may explain, in part, why the
Minnesota tribes kept insisting that the BIA had offered "no consultation” - because such an
allegation appeared in the 1992 resolution. While this was true in 1992, it was not true in 1994.
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gaming as atool for reservation and community development."® The letter also took issue with
severa specific points made by the applicant tribes in aletter they had sent to Secretary Babbitt
on Dec. 24, 1993. The letter contained no economic analysis or market impact datato show how,
or to what extent, the surrounding tribes would be harmed. Reflecting the political awareness
inherent to its strategy, MIGA sent copies of the letter to more than 30 individuals and entities,
including the governors of Wisconsin and Minnesota, members of both states' congressional
delegations, and newspapers in Milwaukee, Green Bay, St. Paul and Minneapolis.

Many of these same points were further emphasized in a meeting that same day - Jan. 10,
1994 - between IGMS Director Hilda Manuel and Mille Lacs Band Chairwoman Marge
Anderson and other representatives of the tribe, along with their Washington lobbyist, Gerry
Sikorski. According to Anderson's memorandum summarizing the meeting, tribal
representatives asserted that a casino in Hudson might push Minnesota lawmakers "over the
edge" because "as a consortium we have promised the State that there would be no further new
casino developments."* Indeed, the Mille Lacs described this as "our biggest fear” - that a new
magjor casino in the Minneapolis metropolitan area "could be the death” of Indian gaming in
Minnesota.” Anderson stated that the Hudson application raised a basic issue of "fairness' for

the Minnesota tribes, since many Minnesota tribes are more remotely located than the applicant

“To support these assurances, MIGA wrote that its tribes had not sought off-reservation
gaming in Minnesota, and they believed that the Wisconsin tribes should be similarly bound:
"We have not closed the door on off-reservation gaming in Minnesota only to have other tribes in
Wisconsinjeopardize all we have fought to maintain.”

“*Memorandum from Marge Anderson to Member Tribes, MIGA, undated.

*Talking Points for Mtg. with Hilda Manuel, undated.
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tribes and yet "have never pursued off-reservation land acquisitions in the Twin Cities in spite of
thelr right to do so."* In addition, in their view, the intent of IGRA was to promote "on-
reservation economic development.” Anderson's memo asserted that the Hudson application
was the "bail-out of a failed non-Indian dog-track,” a phrase coined by the tribe's Washington
lobbyists and repeated throughout the course of this matter.”

Manuel assured the Mille Lacs representatives that the Secretary must consult with the
Mille Lacs. Manud aso reportedly advised the Mille Lacs Chairwoman that opponents to
another then-pending off-reservation gaming application (that of the Sault Ste. Marie tribe) had
argued against allowing the applicant tribe in that case to develop a casino on property that was
not "historically tribal lands." Anderson also reported that Manuel said thereisaMAO
precedent that mandates consultation with all tribes within in a 350-mile radius of the proposed
project.” Manuel encouraged any tribes opposing the application to respond in writing to DOI's

request for input. The memo suggests that Manuel heartened the Mille Lacs by noting that, to

*Memorandum from Marge Anderson to Member Tribes, MIGA, undated.

“Babbitt himself adapted a variation of this slogan during his testimony before the House
Committee, deriding "the gambling interests financing this application" for "their interest in
bailing out their failing dog track." The Department of the Interior's Denial of the Wisconsin
Chippewa's Casino Applications, Vol. |: Hearings Before the Comm. on Government Reform
and Oversight, 105" Cong., 2™ Sess. 578 (1998) (testimony of Bruce Babbitt) (hereinafter
"Babbitt House Test.").

*Memorandum from Marge Anderson to Member Tribes, MIGA, undated. Manuel did
not recall the meeting but added it would be common for her to meet with tribal |eaders if asked.
How accurately Anderson recorded Manuel's statements is uncertain. The decision had been
made to consult with al tribes in Minnesota and Wisconsin, but not apparently by setting any
mileage radius.
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date, the Secretary had "never approved an off-reservation land acquisition for gaming purposes’
(emphasisin original).”

In March 1994, DOI responded to MIGA's Jan. 10 letter to Secretary Babbitt. The letter,
signed by Assistant Secretary Deer, explained that the Hudson application was under review by
the MAO, which had initiated a consultation process as required by Section 20 of IGRA. The
letter further explained: "Because this is the only opportunity for the tribes to express their views
and objections to the proposed trust acquisition, it is important that the tribes respond to the Area
Director's consultation letter.” The letter continued: "Any and al factual information in support
of [the tribes] respective positions should be provided to the Area Director for consideration.”

3) MIGA and Its Members Contact the
Minneapolis Area Office of BIA

A few days after its January meeting with Manuel, the Mille Lacs Band sent a letter dated
Jan. 15, 1994, to MAO Director Homer in response to her request for input, incorporating by
reference the arguments made in MIGA's Jan. 10 letter to Babbitt. The letter emphasized that
IGRA "was designed to act as areservation based economic tool" and was "never intended as a
dog-track bail out tool." The letter further argued, without providing any supporting data, that a
casino in Hudson "would almost certainly, and perhaps dramatically, negatively affect business at

our casino facilities, causing inevitable lay-offs.” A copy of the letter also was sent to Manuel.

“In fact, by the time of the meeting, Secretary Babbitt had approved at least the
Coushattatribe's application in Louisiana, although the Governor had vetoed it. Secretary
Babbitt's predecessor had aso approved two applications under IGRA, the Forest County
Potawatomi's and the Siletz tribe's applications. The Siletz application was later vetoed by the
Governor, but the Forest County was approved by the Governor, resulting in the establishment of
acasino in Milwaukee.
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By letter dated Jan. 22, 1994, MIGA forwarded to Homer what it called its "officia
response” to the request for comments. The response consisted of a brief two-paragraph |etter
asserting that MIGA was "totally opposed to this action by the Wisconsin tribes.” The letter
attached three documents that had previously been sent to Interior: (1) MIGA's Dec. 1, 1993,
letter to Babbitt; (2) MIGA Resolution 92-3; and (3) MIGA's Jan. 10, 1994, |etter to Babbitt.
The letter also stated that MIGA "would be happy to meet with you to discuss in more detail the
particulars of our position.” No supporting data was included with the response to substantiate
the claim by the Minnesota tribes that a casino in Hudson would result in severe economic

impact to their tribal operations.”

On Feb. 8, MIGA sent another short |etter to Director Homer extending an open
invitation for her to attend MIGA meetings. Neither Homer nor any other MAO representative
accepted this offer to discuss the casino proposal while it was pending at the Minneapolis Area
Office.” In late 1994 - after the MAO had recommended approval of the Hudson application - a
number of tribal |eaders did meet with Homer at a meeting sponsored by the Minnesota

Chippewa Tribes, the officid governing body for six Chippewa reservations located in northern

“Following MIGA's officia response to BIA on Jan. 22, 1994, McCarthy sent a
"reminder" memorandum to "All M.I.G.A. Tribes/M.I.G.A. Reps" regarding "B.I.A. Dog Track
Response” on Jan. 27. The memo stated, in relevant part: "Just areminder that the information
requested by the Bureau on the impact of the St. Croix Dog Track purchase is due on February 1.
1994." (Emphasisin original.)

“In MIGA's view, this invitation was not unusual. Homer's predecessor, Earl Barlow,
who had been the Minneapolis Area Director since 1982, had attended MIGA meetings on a
fairly frequent basis, and the Minnesota tribes felt that they had a very close working relationship
with him. Barlow retired in October 1993 following allegations that he had improperly accepted
complimentary vouchers for use at one or more of the Minnesota casinos. The contrast between
Barlow's and Homer's interaction with MIGA and the Minnesota tribes may have caused the
tribes to fed cut off from Homer.



Minnesota. According to tribal leaders who attended the meeting, "[t]here wasn't much
discussion on gaming except that when asked about the Wisconsin Dog Track issue the Area
[Director's] response was that the tribes had not submitted much information to her."”

The Minnesota Chippewa Tribe (MCT) aso sent the MAO a resolution opposing the
application in January 1994.” This resolution expressed two objections to the Hudson proposal:
firdt, that the member reservations "fed that a number of their tribal gaming operations will be
economically impacted by this proposed action”; and second, that the member reservations "also
fed that the approval of this application would set a dangerous precedent creating an open
market for expansion by other reservations onto off-reservation fee lands for gaming purposes.”*
The resolution was attached to a Jan. 28, 1994, |etter addressed to Babbitt and copied to the
MAO. The letter to Babbitt asserted that the "most significant” reason the MCT opposed the
Hudson proposal was that the Minnesota tribes "have promised not to expand gaming off-
reservation.” The MCT supplied no market impact data or study with the letter to support its
assertion that the MCT reservations - none of which are located in close proximity to Hudson -
would be "economically impacted” by acasino at that site.

Several individual tribes within the MCT aso sent comments opposing the application.

In February 1994, the Leech Lake Tribe sent their own resolution to Babbitt opposing the Hudson

application and provided a copy to the MAO. Their cover letter noted their decision not to seek

“MIGA Meeting Minutes, Dec. 19,1994.

*The six member tribes of the MCT are the Mille Lacs, White Earth, Bois Forte, Grand
Portage, Leech Lake, and Fond Du Lac.

“Minnesota Chippewa Tribe Resolution 143-94, Jan. 27, 1994.
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off-reservation gaming and their belief that if DOI approved any, it would have serious economic
and political effects on on-reservation gaming nationwide.

Similarly, the Prairie Idand tribe sent a letter to the MAO in January 1994 opposing the
application and attaching a January resolution in which the tribe re-confirmed its previous
opposition to the development of a casino in Hudson. Prairie Island asserted that "if the Hudson
casino were in fact approved, it would impact our casino by no less than a 30% to 50% reduction
in customers" and that this "loss in casino revenue would be devastating to our Community."* It
further asserted that the proposed casino "would saturate the aready extremely competitive
Minneapolis-St. Paul market area.” The tribe provided no data or studies to support the
assertions of estimated customer |oss or economic impact on its casino.

The Minnesota Chippewa Tribe's claim of potential economic harm to its members
should be viewed in light of the fact that none of its tribes are close to Hudson. Several of the
MCT tribes are hundreds of miles from Hudson. The MCT's negative response to the Hudson
application may have been due to MIGA's having asked for their support, and/or a request from
Mille Lacs Chairwoman Anderson, whose tribe was an active and vocal Hudson casino
opponent.” Most of the MCT tribe leaders now concede that their tribes were simply too far

removed to be impacted by the proposal.

“Letter from Curtis Campbell to Robert Wynecoop, Jan. 31, 1994.

*I'n addition to the Mille Lacs, another member of the MCT - the Leech Lake Band -
passed aresolution opposing the Hudson dog track. The Leech Lake resolution made the same
genera objections as set forth in the MCT and MIGA resolutions. The Leech Lake reservation is
located some 250 miles north of Hudson. Both John McCarthy and Myron Ellis, who was then
Chairman of MIGA, had strong ties to the Leech Lake Band and may have asked the tribe to
support their opposition efforts.
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In February 1994, the Shakopee sent to the MAO another resolution opposing the Hudson
proposal. Thisresolution largely reiterated the points made in the tribe's 1992 resolution. The
cover letter's argument that the Hudson dog track land was historically considered Mdewakanton
Sioux land echoed arguments made by the Sault Ste. Marie tribe, about which Hilda Manuel had
informed the tribe. As with the comments submitted by MIGA, MCT and other Minnesota
tribes, the Shakopee provided no data to show the extent of the asserted harm.

The Shakopee tribe's opposition efforts may have been deliberately modest despite
McCarthy's apparently being "upset" with the tribe for failing to take a stronger stand while the
Hudson application was pending before the Area Office.” A well-publicized disclosure of the
generous annual per capita payments made to each Shakopee tribal member from tribal revenues
had precipitated a public-relations crisis for MIGA and its member tribes.” The size of the
payments appears to undercut arguments that the Twin Cities market was incapable of supporting
any further casino competition, and witnesses acknowledged that public knowledge of the large
Shakopee payments made it difficult for the Minnesotatribes, as awhole, to make aprincipled
opposition to the Hudson casino proposal. Moreover, to the extent that the BIA needed to see
hard data showing the negative impact of the Hudson proposal on nearby tribes, the Shakopee

were unable or unwilling to provide it.

From the Wisconsin tribes, the MAO received a more mixed response to the Hudson

casino proposal. The St. Croix Chippewa - the Wisconsin tribe located closest to the proposed

“Ducheneaux G.J. Test., at 18.

“Payments were said to amount to about $400,000 in 1993, and were expected to be
around $500,000 in 1994. Mystic Lake Opens Boohs, and the Numbers are Large, Minneapolis
Star Tribune, April 27, 1994, at 1A.
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casino site - voiced concerns similar to those of the Minnesota tribes about the possible
economic harm its casino would suffer from a casino in Hudson, as well as the potential broader
effect on Indian gaming. Three other Wisconsin tribes also sent letters to the Minneapolis Area
Office in early 1994; two stated that they were not opposed to the proposed facility. The Lac du
Flambeau tribe stated that it believed the casino would, in fact, have abeneficial impact. The
Oneida made a more limited statement, noting that, strictly from their perspective, the proposed
facility was too far away to have any impact on their existing facility. A third Wisconsin tribe -
the Ho-Chunk Nation - expressed opposition to the proposal, but the only stated basis for their
opposition was their insistence upon resolution of their dispute with the state of Wisconsin over
situating a gaming facility in Madison before approva of the Hudson proposal.
4. The BIA Issues a Draft Finding of No Significant | mpact

Around May 1994, the MAO took steps to ensure compliance with the National
Environmental Policy Act of 1969, 42 U.S.C. § 4321 et seq., (NEPA) which appliesto virtualy
al governmental decisions. NEPA mandates examination of the potential environmental impacts
of the proposed use of the land to be put in trust and requires, at a minimum, the performance of
an environmental assessment. NEPA evaluations include assessment of land use issues, as well
as issues of pollution and impact on protected archeological sites or wild life. If the Area Office
determines there is a potential for detrimental impacts, it may require the performance of an
environmental impact study, a much more extensive, expensive and time-consuming examination
of the potential environmental impacts.

If it finds no significant negative impact, the evaluating agency can issue a Finding of No

Significant Impact (FONSI). The FONSI is first made available to the public in draft form so
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that comments may be submitted. After those comments are analyzed, a find FONSI may be
issued. At the time of the Hudson application, the agency superintendent or area director was
authorized to sign afinad FONSI. Appea from the FONSI is authorized by statute within a
defined period after publication of the fina FONSI.

Robert Jaeger, the Superintendent of the Great Lakes Agency of the MAO, was
responsible for this review on the Hudson application. On June 20, 1994, Jaeger circulated a
draft FONSI for public comment within 30 days. He based his findings on a study performed in
1988 in connection with the proposed dog track, which the Hudson applicants had submitted,
with some supplementation, as their environmental assessment in compliance with NEPA.

The Minnesota tribes felt they were dealt a substantial blow by the MAQO's issuance of its
draft FONSI because it then appeared to them that the BIA Area Office might actually approve
the application. The draft FONSI was widely circulated to al MIGA members, their attorneys
and lobbyists. Notwithstanding the alarm set off by the draft FONSI, the Minnesotatribes again
failed to submit any hard datato BIA to contradict its draft findings. Three days before the 30-
day comment deadline, MIGA sent the MAO Director atwo-paragraph letter challenging the
draft findings and requesting a 60-day extension and a meeting. By letter dated Aug. 8, 1994,
Jaeger denied the extension and refused the request to meet. The Aug. 8, 1994, letter denying
these requests made it plain that the BIA was fully aware of MIGA's previous comments to the
MAO and to Secretary Babbitt directly.

After reviewing comments received, Jaeger signed afinal FONSI in September 1994.
This conclusion of no significant impact was based largely on the fact that the proposed casino

plan required relatively minor aterations to the existing dog track, roads and parking system,

-64-



which had been approved previously and operated in apparent compliance with federal, state and
locd regulations. In support of the FONSI, the BIA aso reported its conclusion that the
proposed Hudson casino could have a 20 percent share of the blackjack market and 24 percent
share of the dot and video market in the primary market zone based on two studies supplied by
the applications, and found that the gaming market was of sufficient size to support this
additional operation.

After receiving the final FONSI determination on Sept. 14, 1994, MIGA again sought an
MAO meeting. When this request, too, was turned down, the Minnesota tribes were upset.
According to McCarthy, the tribes took the FONSI to mean that the BIA had smply failed to take
into account the views of the Minnesota tribes. MIGA wrote a letter on Sept. 21, 1994, to the
MAO Director protesting the issuance of the fina FONSI. Although MIGA had not submitted
any economic or environmental datato controvert the BIA's findings, the letter claimed that the
BIA had simply "ignored our challenge to the validity of these findings." The letter also urged
MAO Director Homer to meet with MIGA to discuss the matter, and expressed MIGA's
"disappointment] that our last |etter requesting a meeting was not even granted the courtesy of
an acknowledgment from your office” A week later, the MAO Director responded to MIGA's
letter. Homer's response explained that, under IGRA, both the Area Office and the Great Lakes
Agency would review the application. The letter declined the invitation by MIGA for a meeting,
explaining that "since the processes have closed, the MAO is of the opinion that a meeting would
not accomplish the desired objective."” The letter concluded: "The MAO is aware of the

opposition expressed by the MIGA to the Hudson Dog Track proposal.”

"Letter from Denise Homer to Myron Ellis, Sept. 28, 1994.
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5. Minneapolis Area Office Recommends Approval Under IGRA

The task of analyzing the Hudson application in the Minneapolis Area Office fdl to
Timothy LaPointe. LaPointe had been hired by the MAO as atribal operations specialist in May
1994. He was named the gaming coordinator for the MAO, although he had no prior experience
in gaming matters.

When LaPointe assumed his new position in June 1994, he was directed to review the file
of correspondence sent in reply to the December 1993 consultation letters on Hudson, and told to
advise Area Director Homer of the status of the application. Because he had not previously
handled a gaming acquisition, LaPointe, a lawyer, familiarized himself with the process by
researching IGRA and other related law,™ by reviewing the work previously performed by the
MAO on the 1992 application of the Sault Ste. Marie Tribe of Chippewas to conduct gaming in
the Greektown area of Detroit, and by reviewing a copy of the findings prepared in connection

with the 1992 application submitted by the Siletz tribe in Oregon.™

L aPointe told investigators that he relied upon a draft version of the Checklist for
reviewing off-reservation gaming applications, which was finalized later in 1994. See supra at
37-40. The Checklist did not make clear whether an applicant needed to submit a separate
application to show compliance with IRA and 25 C.F.R. Part 151 requirements for land
acquisitions. The applicants later submitted additional information to comply with the remaining
provisions of IRA and Part 151. The MAQO's eventual positive recommendation under IRA and
its regulations in Part 151 was forwarded to IGMS by letter dated April 20, 1995.

""LaPointe told investigators that he also contacted the National Indian Gaming
Commission on or about June 12,1994, to ask how long consideration by the NIGC might take,
in part because he did not fed experienced enough to review the real estate and financia
agreements between the tribes and their non-Indian partners. He was advised that it could take
up to ayear for NIGC approval but that employees of the management company whose contract
with the tribe was pending review could be hired as employees of the tribe during the pendency
of the review. An NIGC financial analyst told investigators that this was her standard time
estimate and advice in that time period, athough reviews are currently taking place at a faster

(continued...)
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LaPointe wrote his findings of fact and recommendation beginning in approximately June
1994. In hisreport, he observed that while the local governments of St. Croix County, the City
of Hudson, the Town of Troy, and the Hudson school district (which he considered to be the
local community) had not expressed strong support for the proposal, they had not expressed
strong opposition either. He did note that some of the municipalities asserted they lacked
information to make a complete impact assessment. He cited the government services agreement
the local governmental bodies had negotiated with the applicants, which provided for financia
compensation by the applicants, as mitigating most of their complaints,” and the 1992
referendum by residents of Hudson reflecting nearly equal opposition and support for the casino
at Hudson. He aso noted the 1993 statewide referendum in which 65.4 percent of St. Croix
County residents voted in favor of a constitutional amendment restricting casino gambling.
LaPointe concluded that "[w]hile the Hudson Proposal may be an expansion of a type of gaming
in Hudson, it will not be an expansion of a gaming facility,” since the dog track already exists.™
In addition, LaPointe found it did not represent an expansion of gaming in Wisconsin because the
applicants had committed to closing certain of their existing casinos if the Hudson casino were

operating.

*“(...continued)
rate.

“In mid-April 1994, the Four Feathers partnership, the City of Hudson, St. Croix County
and the Hudson school district entered into a government services agreement providing for
certain payments to be made by Four Feathersin lieu of taxes which would otherwise be derived
from the property if privately owned. Such agreements are expressly encouraged by the BIA to
ameliorate the impacts of the property tax loss and other costs imposed on the community due to
the operation of the business including, for example, law enforcement resources.

""MAQO's Recommended Findings of Fact and Conclusions, Nov. 15, 1994, at 18.
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LaPointe further noted the MAO received approximately 76 individual letters and

104

petitions in opposition to the proposal, and Bieraugel's petition containing 3,000 signatures.

He found that nearly al the responses and certainly the petitions failed to give any documentation

105

or other specific evidentiary support for their opposition.” To him, this opposition evidence

indicated possible future conflict with the loca community, but not grounds to reject the
proposal.

LaPointe also observed that the MAO received responses from 11 Indian tribes and tribal
organizations, and that nine out of 11 were emphatically against the proposal. He anayzed the
objections as economic and political. He found that most of the tribes expressed opposition
based on the potential impact on their gaming operations, but gave no hard evidence to support
the claim that a Hudson casino would result in areduction in their revenues. Specificaly, he
stated that in the absence of evidence provided by the tribes that they would be "devastated|]

economically,” he placed great weight on the reports by Arthur Andersen and Dr. James Murray

106

furnished by the applicants.” While he thought the proposed casino might have an impact on

“LaPointe also stated in his findings that he made no effort to verify the signatures on
the petitions submitted for and against the Hudson proposal. He suggested that the petitions be
directed to the Governor.

"*The sole exception that LaPointe acknowledged was the letter submitted by William
Cranmer, aloca resident opposed to the casino application. LaPointe's review included not only
the materials that had previously been recelved in response to the MAQO's officid solicitation, but
also letters and petitions which continued to arrive during LaPointe's work on the application.
LaPointe did not enforce any cut-off date for the submission of relevant information; any
information received prior to the MAO recommendation was considered, and information
received afterwards was forwarded to the IGMS.

M A O's Recommended Findings of Fact and Conclusions, Nov. 15,1994, at 23. The
applicants provided to the MAO, along with their financia and real estate agreements, two
(continued...)
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nearby tribal casinos, he concluded that mere competition in the market was not a basis to deny
the application.” He further noted that the applicant tribes had shown, by the Arthur Andersen
and Dr. Murray studies, that the market for casino gaming in that area was not saturated. Both
sides had been asked for data specificaly on the issue of economic competition between existing
facilities and the proposed casino, and neither had complied by providing such data. The
applicants, however, responded in essence that competition was not alegal basis for regjection of
the proposal. LaPointe further found that the applicants could not provide more market studies
without more data from the opponents. LaPointe also found that the claim by the existing casino
operators that expansion of gaming would erode their political power to protect Indian gaming
did not outweigh the interests of the three applicant tribes in gaming within the limits of IGRA.

While LaPointe had some concerns regarding the parking lot lease arrangement between
the applicant tribes and the track's owners, he ultimately decided that the NIGC would address
whether that arrangement was appropriate and decided not to withhold his recommendation of
approval.

Based on his review, LaPointe concluded that the acquisition would not have a

"detrimental effect on the surrounding community" as those terms are used in IGRA Section

“(...continued)
studies estimating the likely net receipts of the casino operation, one by Arthur Andersen’'s Las
Vegas, Nev., office dated March 1994, and one by James M. Murray, Ph.D., aprofessor at the
University of Wisconsin at Green Bay.

*"As for the St. Croix, the casino operator closest to the Hudson site, LaPointe
"guestion[ed]” their opposition because they had two casinos currently in operation and they
were contemplating the purchase and conversion of the Lake Geneva dog track to acasino. Id. at
19-20.
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20(b)(1)(A).”™ His written draft findings of fact and recommendation that the proposal be
approved were reviewed by a credit officer and staff in the realty branch at the MAO and given to
Area Director Homer. Homer was not involved directly with either the preparation of the
findings and recommendation by LaPointe or the consultation process. According to LaPointe
and Homer, she reviewed the drafts and suggested largely grammatical changes, but did not alter
the substance of the analysis. LaPointe did not fed as if he or others at the MAO had been
aggressively lobbied by opponents of the casino application. Other than the letters submitted to
the MAO, LaPointe had no recollection of any contact by opponents or their representatives.
Homer told investigators that she did not receive what she considered to be pressure or obbying
by opponents or supporters of the application, but she may have spoken to tribal leaders who
inquired as to how much longer the review might take. In her view, the tribes knew that the
decision would ultimately be made in Washington. The draft findings were sent to the Field
Solicitor for find review. Homer approved and signed the proposed findings of fact and
recommendation on or about Nov. 15, 1994. The application itself and al correspondence the
MAO received about it were attached as exhibits to the MAO Findings of Fact and
Recommendation, as required by the Checklist, and the documents were forwarded to IGMS in

Washington.

"ld. at 32.



C. Coordinated Opposition Efforts By Minnesota and Wisconsin Tribes

From the earliest mention of the Hudson casino proposal, Minnesota tribes expressed
their opposition to the venture. Beyond their direct communications with the Interior
Department and the BIA area office, described above, the tribes also took early steps towards
what would ultimately become a full assault on the proposal through a united Washington
lobbying effort. One of these first steps was coordination of the Minnesota tribes' efforts with
their alies in Wisconsin.

By January 1994, this process had begun. At McCarthy's request, Ducheneaux provided
information about the Wisconsin congressional delegation - names, addresses, and information
about which tribes they represented - to McCarthy, specifically mentioning the Red Cliff and Lac
Courte Orelilles tribes. That same month, representatives of Prairie Island were in direct contact
with the St. Croix tribe, apparently so they could coordinate their responses to BIA on the issue
of economic detriment. Indeed, the St. Croix tribe shared with Prairie Island a redacted version
of an analysis estimating the impact of a Hudson casino on the St. Croix's Turtle Lake casino.

Tribal leaders invited Tilsen - the Hudson area law professor - to address the MIGA
membership at the March 16, 1994, meeting. It is possible that Kurt BlueDog - a former student
of Tilsen - arranged for Tilsen's appearance. According to McCarthy, Tilsen had asked to
address the Minnesota tribes to explain why he opposed the Hudson proposal; he wanted to make
sure the MIGA members understood his position and did not perceive him to be "anti-tribal ."*”

The minutes further reflect that McCarthy "was instructed to set up another meeting" with Tilsen.

“*Grand Jury Testimony of John McCarthy, Feb. 24, 1999, at 48-49 (hereinafter
"McCarthy G.J. Test., Feb. 24, 1999").



McCarthy acknowledged that MIGA's intent at this point was to coordinate the opposition efforts
of MIGA with those of its allies in Wisconsin.
1. Opponents Mobilize Congressional Support

By March 1994, it was clear that the Minnesotatribes, in words of BlueDog, "actively
opposed” the Hudson casino proposal.”” On March 9, Stanley Crooks and Kurt BlueDog of the
Shakopee Tribe met with Congressman David Minge (D-Minn.) - who represented the district
containing the Shakopee reservation and casinos - to discuss the tribe's position on the Hudson
casino proposal. BlueDog cannot clearly recall what transpired at this meeting; Minge does not
recall either, but he does recall meeting with BlueDog on the Hudson matter from time to time,
and perceiving that the Shakopee were the prime movers against the application.

On March 25, BlueDog sent a follow-up letter to Rep. Minge and attached a proposed
letter for the Minnesota congressional delegation to send to Secretary Babbitt. BlueDog asked
Minge to "coordinate an effort among the Minnesota Congressional delegation to collectively
correspond with Interior Secretary Babbitt in opposition to the proposal.” A signed version of
this Minnesota congressional delegation letter sponsored by Minge's office was sent to Secretary

Babbitt on May 1.™

The find signed version of the delegation letter was nearly identical to the draft |etter

written by Ducheneaux in March. The only substantive difference was that the final version

“Letter from Kurt BlueDog to David Minge, March 25,1994.

"'The signatories were Sen. David Durenberger (R-Minn.) and Reps. Minge, James
Oberstar (D-Minn.), Martin Sabo (D-Minn.), Bruce Vento (D-Minn.), Timothy Penny (D-Minn.),
Collin Peterson (D-Minn.) and James Ramstad (R-Minn.). Of the seven congressmen and one
senator who signed the May 1 letter, five were Democratic members and two - Sen. Durenburger
and Rep. Ramstad - were Republican.



included a new argument, that the land on which the Hudson dog track is situated has been
historically recognized as Dakota Mdewakanton territory, and thus should not be used to promote
the interests of three Wisconsin Chippewa tribes. This argument was developed by the BlueDog

law firm on behalf of its client, the Shakopee Mdewakanton Sioux.

Notably missing from the signature page of the final signed delegation letter was Sen.
Weéllstone, who, according to information conveyed to BlueDog, was not supportive of this
opposition initiative. BlueDog contacted Tilsen, whom Wellstone has described as a good
friend. On May 25, Tilsen wrote to Wellstone, stating that he would like to talk to him. Shortly
thereafter, on June 6, BlueDog wrote to Wellstone to request Wellstone's "direct intervention
with the Secretary of Interior" to oppose the Hudson proposal.*

At aMIGA meeting on July 21, the minutes reflect that a 30-minute recess was taken so
that tribal leaders could meet with staff from Sen. Wellstone's office. No witnesses were able to
recall what this break-out meeting was about. However, in light of MIGA's recent letter to
Wellstone soliciting his help opposing the Hudson proposal, it is likely it was arranged so tribal

leaders could discuss in person their concerns on Hudson with Wellstone's staff.” The meeting

**BlueDog's hilling records show that Tilsen and BlueDog were working together in late
May and early June to get Wellstone's office on board in the effort against Hudson. BlueDog,
and perhaps other opponents, clearly thought Tilsen to be instrumental in getting Wellstone on
record in opposing Hudson. Wellstone told investigators, however, that Tilsen's efforts were not
the reason he ultimately opposed the Hudson casino. He stated that he opposed the Hudson
proposal because he is anti-gaming generally, and because this proposal would negatively impact
Minnesotatribes like the Mille Lacs who, according to Wellstone, have tried many ways to make
themselves economically sdf-sufficient and have found success only at gaming.

**Kurt BlueDog could not recall what the break-out session was for, but he noted, "It's
curious because it had to be a pretty rare occasion for someone from Senator Wellstone's staff to
meet with the MIGA tribes...." Grand Jury Testimony of Kurt BlueDog, Dec. 9, 1998,

(continued...)
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was apparently successful as, less than aweek after the meeting, Sen. Wellstone wrote to
Secretary Babbitt "to add my voice of concern to the voices of my Minnesota Congressiona
colleagues’ in opposition to the Hudson proposal."* Wellstone's July 26, 1994, letter to

Secretary Babbitt expressed arguments similar to those in the May 1 letter from other members

115

of the Minnesota congressional delegation.
On June 7, 1994, BlueDog aso sent aletter on behalf of MIGA, to Rep. Rod Grams (R-
Minn.). On Aug. 12, 1994, he sent anearly identical letter to Rep. Bill Richardson (D-N.M.),
Chairman of the House Subcommittee on Native American Affairs. These letters described the
Hudson casino proposal as a matter "of the utmost importance to the Minnesota Tribes," and
sought aid from the legislators in the form of "your direct intervention with the Secretary of the

Interior" in opposing the proposal.™

"(...continued)
a 71-72.

"L etter from Paul Wellstone to Bruce Babbitt, July 26, 1994.

"*According to Wellstone Legidative Director Michael Epstein, he and Wellstone Chief
of Staff Kari Moe subsequently met with opponent representatives in the Hart Senate Office
Building. Epstein aso recalls that someone suggested that Wellstone place atelephone call to
Douglas Sosnik or Harold Ickes at the White House, possibly about opposing Hudson, though
Epstein could not recall. Epstein told them that it would be a bad idea for Wellstone to make
such acall, and there is no evidence that Wellstone did so. Wellstone did later co-sign a June 12,
1995, |etter to Ickes. See Section I1.E.4.e.3., infra.

"*McCarthy now downplays MIGA's characterizations of the proposal as having the
"utmost importance” to it as an exaggeration designed to better gain congressional attention to
the proposal. Grand Jury Testimony of John McCarthy, Jan. 27, 1999, at 126.

There was aso activity involving Wisconsin's members of Congress at thisjuncture. On
Aug. 1, 1994, Sen. Kohl met with representatives of the three applicant tribes. Kohl legidative
assistant Melissa Jampol wrote Kohl a memorandum about the meeting, recommending that he
remain neutral on Hudson due to the political volatility of the proposal; she told Kohl to "not

(continued...)

-74-



2. MIGA Considers Palitical Contributions

As early as May 1994, the MIGA meetings had aso turned to issues of politics and
money. The minutes of the May 18 meeting reflect - for the first time - discussion by the
membership of political contributions. Similarly, the agenda for the June 1994 meeting reflects
that MIGA lobbyists were dated to discuss "recommendations on campaign contributions' and
"election strategy."

McCarthy and other witnesses have disavowed any direct link between the Hudson casino
issue and the issue of political contributions at this time.”” At the MIGA meeting held on Aug.
9, 1994, however, the Hudson casino issue and political support appear to be linked. Although
the Hudson proposal was not on the agenda for that meeting, the minutes reflect the following:

Mr. Kitto gave areport on issues with the state lobbying program. Candidates
need money. Randy Asunma made some comments on new challengers who are
running for the first time. Tom Anzelec made a brief report on the Wisconsin
Dog Track issue. Tom also commented on the state wide races that are upcoming.

Mr. McCarthy commented on the need for M.1.G.A. to develop policies on Who
and How to assist in the political arena. Mr. Kitto and Mr. McCarthy will
investigate aM.|.G.A. P.A.C.

*(...continued)
take a position on this issue." OIC Interview of Melissa Jampol, Nov. 18, 1998, at 1. Kohl
appeared to follow Jampol's advice; he never took a position on Hudson. In addition, on Aug.
10, Rep. Steve Gunderson (R-Wis.), whose district included Hudson, had written to MAO
Director Homer requesting a copy of the conclusion she was to forward to the Indian Gaming
Management Staff in Washington. Around this time, some lobbyists also made their first
overtures to Wisconsin congressmen on Hudson, such as Mille Lac's lobbyist Gerry Sikorski,
who called on Rep. David Obey's (D-Wis.) chief of staff on Sept. 6, 1994.

""McCarthy has acknowledged that when MIGA formed its political action committee
(PAC) later in 1994, it was done to help the tribes receive better recognition.
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(Emphasis in original.) It appears that the Hudson casino proposal was discussed by MIGA
lobbyists in the very same breath as issues of political fund-raising."

At the next MIGA meeting, the Hudson dog track was again on the agenda. The minutes
reflect that BlueDog and another attorney reported on the Hudson casino proposa and, at the end
of the report, McCarthy was "directed to again address the issue with the B.I. A.""* There was
also discussion about political activity by the Minnesotatribes. In particular, Kitto reported on
"the research that he has been doing on political action committees and political funds." It
appears contributor limits were also discussed.” McCarthy was "instructed to file an application
for apolitical fund."™

At the Oct. 24 meeting, McCarthy reported that the political fund had been set up and was
ready to be used; in fact, MIGA had aready received requests for contributions from both parties.
MIGA named its political fund "Education Committee for Equality in Government,” and it was
registered with the Minnesota Ethical Practices Board as a state PAC. BlueDog volunteered to
be chairman of the PAC, while McCarthy became treasurer. The PAC was initially funded by
dues from the tribes totaling $39,000.

On Nov. 4, 1994, President Clinton appeared as a guest speaker at a fund-raiser in

Duluth, Minn., for Ann Wynia, a Democratic candidate for the U.S. Senate. MIGA, through its

“Asunma and Anzelec are state lobbyists. Asunma's clients include the Lower Sioux
and Fond Du Lac, while Anzelec's include the Prairie ISland. Our understanding is that, because
they work at the state level, neither had active involvement in the Hudson matter.

“MIGA Meeting Minutes, Sept. 6,1994.

"Id.



political fund, contributed $8,000 towards the event to "assist in defraying costs to bring
President Clinton to Minnesota."* Notably, one witness reported that Kitto and several tribal
leaders spoke with the President about the Hudson application in a brief hallway meeting at the
fund-raiser.”

3. The Coordinated Opposition Lobbying Effort Focuses Its
Political Arguments and Agenda

a. The Tribal Opponents Identify Their Arguments, and
Their Audience

Once the area office recommended approval of the casino application, the Minnesota
tribes, along with their Wisconsin allies, undertook a well-orchestrated Washington lobbying
effort to defeat the application. Their initial theme, unsupported by the record, was that the
MAO had simply ignored the concerns of the Minnesota tribes and had denied them consultation.

Another theme developed by the lobbyists once the application went to Washington, but
downplayed by witnesses in this investigation, was that the casino application, if approved,
would hurt Democrats and help Republicans. As it unfolded, this theme entailed explicit

reference to both the political support the opponent tribes had provided to the Democratic Party

L etter from John McCarthy to Ann Wynia, Nov. 8,1994. The contribution was made
to an entity called the United Democratic Fund, which is an organization that contributes to both
federa and state candidates and apparently organized the effort to bring President Clinton to
Duluth.

“In acivil deposition, Kitto stated he would have taken the opportunity at a fund-raiser
to discuss the Hudson issue with the President or Vice President if the occasion arose, but denied
that he ever actually spoke with the President about the Hudson matter, and could not recall
whether he ever spoke with the Vice President about it. McCarthy recalled that the lobbyists,
including Kitto, had informed MIGA members that they had raised the Hudson issue with the
Vice President at one or more fund-raisers.
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through the years, and the financial contributions the opponents had made, and could make in the
future, to Democratic candidates and organizations.

The timing of the MAO recommendation adds context to this particular strategy: the
recommendation was issued on Nov. 15,1994, just aweek after the mid-term elections in which
the Democrats, for the first time in decades, had lost control of Congress. The day after the area
office issued its recommendation, Kitto sent a lengthy memo to his tribal clients regarding the
"Impact of national elections on Tribal gaming.” The first numbered paragraph of the memo
reads. "The Democrats are no longer in control.” After outlining the various changes in
committee leadership positions and the implications of those changes for the Minnesota tribes,

Kitto wrote:

Building an ongoing relationship with the White House will prove to be helpful.
... Tribes may need to use the White House to deliver policy messages about
Indian affairs or Tribal gaming to the new Congressional |eadership.

Kitto emerged as one of the key players in coordinating the opposition by the Minnesota
and Wisconsin tribes.” His own tribal clients included Wisconsin's &t. Croix, and Minnesota's
Prairie Iand, Upper Sioux, Leech Lake, and Mille Lacs. According to Kitto's deposition
testimony, there "absolutely" was a coordinated |obbying effort by the opposing tribes to defeat

the Hudson casino application.” Kitto disclaimed that there was a single person responsible for

“Kitto was severely ill and was never available for interview or examination during the
pendency of this investigation. He died on July 9,1999. His recollection of facts relating to
these matters has been gleaned from four days of deposition testimony in connection with civil
litigation over the Hudson matter, as well as from his documents.

“Four Feathers v. City of Hudson Deposition of Larry Kitto, April 17,1997, at 189-90
(hereinafter "Kitto Four Feathers Dep., April 17, 1997").
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the coordination, although Kitto depicted himself as "extremely involved."* Others who were
heavily involved were John McCarthy and Frank Ducheneaux on behalf of MIGA, Gerry
Sikorski and Emily Segar on behalf of the Mille Lacs, and Ginny Boylan and Kurt BlueDog on

behalf of the Shakopee.™

In late November 1994, there was discussion by the Minnesota tribes of arranging a
meeting with John Duffy, who they considered to be Secretary Babbitt's "hit man on Indian

1mnmizsg

gaming."* Segar placed a cal to Duffy's office in an unsuccessful effort to arrange the meeting;
she apparently requested that, in Duffy's absence, they meet with "someone else who is not in the
BIA,"™ as part of the lobbyists' attempts to meet with high level DOI gaff.

At a December meeting, the MIGA tribes approved making requests to Rep. Oberstar and
other members of the Minnesota delegation to help arrange a meeting between tribal |eaders and
Secretary Babbitt. Thiswas an unusual step, as MIGA had never before made a request to meet
with Babbitt, nor had the group ever met with Babbitt on any issue.

On Dec. 28,1994, McCarthy sent adetailed six-page memorandum to "All Interested

Parties;" he described it as "an outline for our meeting with Secretary Babbitt on the Dog Track

"“ld.

Sikorski recalls exchanging information with Scott Dacey. Dacey was a member of the
Wisconsin lobbying firm of Broydrick & Associates, which operated in Washington, D.C., as
Broydrick, Broydrick & Dacey. The firm was retained by the OneidaNation. Ducheneaux also
was communicating with Dacey about the status of the Hudson proposal, including the
Governor's position and the MAO recommendation.

**Ducheneaux G.J. Test, at 37.

**DOI Phone Message Slip, undated.



Issue." McCarthy was till working on the date and location of the meeting, but informed tribal
leaders that MIGA was shooting for Jan. 17 or 18.

In his memo, McCarthy noted that he had talked with staff members for Oberstar, Minge,
and Wellstone "about assisting us in our effort to meet the Secretary of the Interior on the dog
track issue." MIGA's"goal," he explained, was "to secure a meeting with Secretary Babbitt or
his designee (probably John Duffy) to discuss this issue.” The memo outlined the "specific
strategy"” that the opponents would use to try and "overrule the recommendations of the Bureau."
The strategy included the arguments that "the consultation was flawed," that "we were not given
afair opportunity to present our case," and that the FONS| was invalid.

The proposed strategy also entailed impressing upon the Secretary that the BIA "failed to

take into account the political impact this action would have on the Minnesota tribes." (Emphasis

inoriginal.) By "political impact," McCarthy meant that the BIA failed to recognize the
"unwritten” agreement by the Minnesota tribes not to expand gaming off-reservation or into the
downtown areas. Allowing acasino in Hudson, in MIGA's view, would push Indian gaming
down a dlippery slope, as it would stimulate activity to put casinos in every urban center. Such
action would hurt Indian gaming revenues.™

Another part of the strategy was to "identify the potential for a conflict of interest” on the

part of BIA. By this, McCarthy meant that the opponents questioned whether Assistant Secretary

Deer could be aneutral, unbiased decisionmaker. In their view, a potential conflict of interest

“McCarthy later conceded "the bottom line is that [it] al equates to economics." Grand
Jury Testimony of John McCarthy, Jan. 29, 1999, at 29 (hereinafter "McCarthy G.J. Test., Jan.
29, 1999").
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existed in that Deer was an enrolled member of a Wisconsin tribe and was a good friend of

131

Chairman gaiashkibos.

Finally, McCarthy outlined "afew key political issues to keep in mind and to point out to
the Secretary":

Chairman gaiashkibos, a"key" player for the applicant tribes, is a Republican and

"will no doubt work hard against Bill Clinton in the next two years." McCarthy noted, "We aso
need to point out to the Secretary that it would not be in his best interest to in any way help the
Republicans erode any additional Indian votes or Indian political contributions."

. "The Governor of Wisconsin, Tommy Thompson, is also a Republican.”
McCarthy testified later there were rumors that Thompson was interested in running for
president, and McCarthy surmised that "if in fact this dog track went through, that would

generate a pocket for the Republicans to defeat the President” and "the Republicans then would

1132

have more access to funds.'

‘" According to McCarthy, the Minnesotatribes "couldn't figure out” why the BIA
"wasn't paying a lot of attention to our position,” and there was "some thought that it was
because Ada Deer had influenced in some fashion their decision to move forward with it rather
than to consider both sides." McCarthy G.J. Test., Jan. 29, 1999, at 35. Yet, for reasons that
remain unclear, the Minnesota tribes never did try to lobby Ada Deer, even though Ducheneaux,
their Washington lobbyist, had known her on apersonal level for more than 25 years and was
clearly aware that, under the regulations, she would have made the forma decision to approve or
disapprove the Hudson application. BlueDog recalled that there were efforts to meet with Deer
on the Hudson matter, but that she was not receptive to a meeting with the opponent tribes.

It also appears that the opponents never directly petitioned Interior for Deer's removal
from the matter. Kitto conceded that the lobbyists had plans to try to remove Deer through a
conflict, "but we never had to do that. She removed herself." Kitto Four Feathers Dep., April
17, 1997, at 277-78.

“McCarthy G.J. Test., Jan. 19,1999, at 38.
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. The Minnesotatribes "have been very active politically and are strong Democrats.
We contributed heavily in the November [sic] elections and played a key role with our support
for President Clinton in 1992." McCarthy later explained that by stating that the tribes
"contributed heavily," he was suggesting that the opponent tribes make the Secretary aware of
thelr ability to make financia contributions to the Democratic party, and to let him know that an
adverse decision could jeopardize the good support the tribes historically provided the
Democrats.

McCarthy acknowledged that his intention in outlining these "key political issues" was
for the opponent tribes, in making their arguments to Secretary Babbitt, to make adirect link
between political contributions and the Secretary's decision. McCarthy encouraged tribal leaders
at this time to emphasize to the Secretary that they were "good Democrats."™

b. O'Connor & Hannan Joins the Opposition

Kitto added further resources to the Hudson opposition in early 1995 by enlisting
O'Connor & Hannan, L.L.P., to make the case in Washington on behalf of the St. Croix tribe.
The firm's background in both lobbying and Indian gaming equipped it for what became a lead
role in the opposition lobby effort.

O'Connor & Hannan was established in 1957, and since the early 1960s, the firm was
closely associated with the Democratic Party. Founding partner Patrick O'Connor played an
active role in Hubert Humphrey's 1960 pursuit of the Democratic presidential nomination, and
remained active in the national party into the 1970s. In more recent years, the firm purposefully

diversified its lobbying practice by adding well-known Republicans to its ranks, including

"ld. at 37.



Patrick E. O'Donnell and former Rep. Thomas J. Corcoran (R-I11.), who joined the firm in
1991.*

Corcoran provided O'Connor & Hannan its introduction to Indian gaming. Since 1989,
Corcoran had represented Buffalo Brothers, the private management company that operated the
St. Croix tribe's gaming operations in Wisconsin. When Corcoran joined the firm in 1991, he
brought Buffalo Brothers with him as a client.

During this same time, Kitto was performing state-level lobbying work in Minnesota for
variety of clientsin the area of Indian gaming. Since 1985, Kitto, an enrolled member of the
Mdewakanton Santee Sioux tribe of Nebraska, had functioned through his own firm,
Management and Public Affairs Consultants (MPA), in St. Paul. One of Kitto's MPA clients
was Little Six, Inc., the Shakopee Mdewakanton Sioux tribal corporation that owned and
operated the tribe's Mystic Lake casino.

Through his lobbying efforts in Minnesota, Kitto became acquainted with a partner in
O'Connor & Hannan's Minnesota office. When Little Six needed Washington lobbyists, Kitto
brought them to O'Connor & Hannan. Little Six retained the firm in the fal of 1993 for a
general Washington representation on gaming issues.

Over time, Kitto and O'Connor & Hannan developed a close working relationship. In
order to serve the firm's Indian client development goals and Kitto's interest in being able to
represent his tribal clients in Washington, Kitto associated with the firm as a consultant. The

firm eventually added Kitto (who was not a lawyer) to its forma roster as a member of its

“*Corcoran joined the firm in a consulting capacity as alobbyist. In 1994, he became a
non-attorney, general partner, as permitted by D.C. Bar rules.
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Government Relations group in the fdl of 1994. Both before and after that formal association,
Kitto continued to serve many of his clients individualy through MPA.

Corcoran already was familiar with the Hudson casino proposal before Kitto's late 1994
overture. On Dec. 10, 1993, Corcoran had sent a memorandum to Little Six Chairman Leonard
Prescott and Kitto regarding the proposed purchase of the Hudson dog track by a consortium of
Wisconsin Indian tribes, and the conversion of the dog track to an Indian gaming establishment.
The memo referred to previous discussions about this "problem,” and suggested, "[i]f you want
to oppose this development, | know you would have allies with the St. Croix tribe and their
gaming facility managers." Buffao Brothers and Little Six were then O'Connor & Hannan's
only Indian gaming clients. This client development effort falled to generate an alliance
involving O'Connor & Hannan in opposition to the Hudson proposal.

The first documented contact between Corcoran and Kitto relating to the coordinated
Hudson opposition effort took place on Nov. 16, 1994, the day after the Minneapolis Area Office
of BIA forwarded the application to Washington with its recommendation of approval.
Daytimer records reflect intermittent Hudson-related activity by Corcoran and Kitto between
Nov. 16, 1994, and O'Connor & Hannan's forma retention by the St. Croix tribe on Feb. 7,
1995. Much of this activity was focused on attempting to build a coalition of Minnesota and
Wisconsin tribes to oppose the dog track's conversion.™ Though Corcoran had hoped to interest

"*0n Dec. 10, 1994, Kitto wrote to St. Croix Chairman Lewis Taylor (on MPA
letterhead), informing Taylor that Kitto had " [Recently ... joined the O'Connor & Hannan law
firm in Washington, D.C." in order to "provide government relations servicesin D.C." for his

tribal clients. The opening paragraph concluded with:

Currently we are working at putting together a coalition of tribes from Minnesota
(continued...)
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afew tribes in retaining O'Connor & Hannan on the Hudson matter, ultimately only the St. Croix
responded positively.” The St. Croix's retainer agreement called for Corcoran and Kitto to
"assume overall responsibility” for the account, but aso to "draw upon the assistance, as needed,

of others in the firm."*

A principal reason for executing the retainer agreement on Feb. 7 was so that O'Connor
& Hannan would be in a position to participate in the meeting with senior Interior officiasin
Congressman Oberstar's office, which was scheduled for Feb. 8. On Feb. 6, Kitto sent Lewis
Taylor amemo (on MPA letterhead) juxtaposing the unexecuted retainer agreement and the
importance of attending the meeting. "[Hjopefully,” Kitto wrote, "we can findize [the
agreement] in Washington this Wednesday [Feb. 8"]." Kitto noted in the memo that Taylor's
name had been added to the list of participants for the meeting in Oberstar's office. The memo
also informed the St. Croix chairman that Patrick O'Connor was "working with Secretary

Babbhitt's office to confirm his participation in the meeting."* The memo concluded:

*(...continued)
and Wisconsin to lobby the Congress and the Clinton Administration and KILL
THE HUDSON DOG TRACK ISSUE forever. (Emphasisin original.)

By thistime, O'Connor & Hannan was no longer representing the Buffalo Brothers or
Little Six.

“"Letter from Thomas Corcoran to Lewis Taylor, Feb. 7, 1995.

“Asearly as Jan. 20, 1995, records suggest Corcoran and O'Connor discussed the
Hudson dog track issue in conjunction with O'Connor & Hannan's possible representation of the
Prairie Iand Sioux. On Feb. 2, Corcoran and O'Connor had another telephone conversation
about Hudson, this time in conjunction with the firm's likely representation of the St. Croix tribe.
Billing records summarize the conversation as "regarding forthcoming meeting with Duffy of
Interior regarding creating trust lands at Hudson, Wisconsin dog track for a casino and need to
contact Thomas Collier." Billing records evidence a similar conversation between Corcoran and

(continued...)



"Depending on the outcome [of the Feb. 8, 1995 meeting], we will outline, for your approval, an
action plan involving the Congress and White House." "

C. The Opponents Secure a Feb. 8 Meeting with
Secretary Babbitt's Counselor, John Duffy

The meeting set for Feb. 8, 1995, was the result of the opponent tribes' persistence in
pushing the Minnesota congressional delegation to obtain a meeting with Secretary Babbitt or
John Duffy.” On Jan. 6, 1995, Rep. Minge wrote his Minnesota colleagues asking them tojoin
him and Rep. Oberstar in sending a letter to Babbitt "urging” Babbitt or Duffy to meet with
representatives of MIGA, due to "concern” that BIA had recommended approval of the project.
Within a week, eight members of the Minnesota delegation - including Sen. Wellstone - took
Minge up on his request. On Jan. 11, they sent ajoint letter to Secretary Babbitt requesting that
he or Duffy meet with their tribal constituents. The letter explained, "Because this decision
impacts seriously Minnesota Indian Tribes' economic viability and our entire state economy, we

urge you to meet with and hear the concerns of Minnesota's Tribal leaders."™

*(...continued)
O'Connor on Feb. 6, as well as a call from O'Connor to Collier's office.

“Kitto proposed this "action plan” in aFeb. 20, 1995, memo to Taylor. {See infra at
115-16.)

" At least some of the opponents viewed Duffy as an adequate substitute for the
Secretary, because these fee-to-trust applications "were always very political" and "it was always
fdt that if you wanted to influence a decision, you would at some point have to talk to Duffy."
Ducheneaux G.J. Test, at 37-38.

“"This letter was signed by Sen. Wellstone and Reps. Oberstar, Sabo, Vento, Ramstad,
Peterson, Minge and William Luther (D-Minn.) - al of whom, save Ramstad, are Democrats.
Ramstad apparently agreed to sign the letter only because he is anti-gaming, and because
Minge's and Oberstar's staffs repeatedly called seeking his signature. Although the letter

(continued...)
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Two days later, McCarthy informed tribal leaders that a meeting with Secretary Babbitt
was scheduled for Jan. 24 in Washington. The meeting was rescheduled, however, to Feb. 8, and
by the time McCarthy notified members of that change on Jan. 18, it also had become uncertain

that Babbitt himself would attend.

Corcoran got O'Connor involved in the matter at this time to pursue the Secretary's
participation in the Feb. 8 meeting, or to assure his attendance at another meeting with the
opponent representatives.” To that end, on Feb. 7, Corcoran drafted, signed and faxed on
O'Connor's behal* a letter to Collier, explaining a message he |eft for Collier to call him. The
letter opened with a brief description of the Hudson dog track issue, informing Collier that
O'Connor & Hannan represented the St. Croix tribe in the matter, and then stated that all
Minnesota tribes with casinos opposed this project. The letter then states:

We have been advised that John J. Duffy will meet with our client and the
Minnesota casino owners at Cong. Jim Oberstar's office on Wednesday, Feb. 8, at
1:30 p.m. to discuss this matter. | would like to talk to you about this meeting and

“(...continued)

mentions that MIGA was seeking a meeting with the Secretary, Ramstad's office heard nothing
more about it, and apparently was not invited to attend the Feb. 8 meeting.

“*0'Connor's daytimer notes from Feb. 6,1995, when he spoke with Corcoran about the
matter, make references to "Babbitt attending” and "future meeting,” O'Connor states that he has
no recollection of insisting on a meeting with Babbitt, nor does he recall that the objective of his
initial involvement in the St. Croix matter was to get a meeting with Babbitt. He maintains that

he was happy with the meeting with Collier that he eventually obtained on March 15. See
Section 11.D.3., infra.

“*0'Connor and Corcoran both indicated that Corcoran sent this letter, and other
documents like it, over O'Connor's name and with O'Connor's permission, in the Hudson
matter.



arrange, at some future date, an appointment with the Secretary to express our
views on this matter.

The letter ended with the number where O'Connor could be reached that day.

O'Connor has maintained consistently that he had no intention of seeking a meeting with
Secretary Babbitt." Corcoran testified, however, that it was "O'Connor'sview... that this
[was] amatter which ought to be brought to the attention of Secretary Babbitt."* Corcoran
added, "Pat's view was | want to talk to the boss." Corcoran understood O'Connor to be a
longtime friend of, and former fund-raiser for, Babbitt.

By the end of this flurry of activity, the opponent tribes had united their efforts and
focused them on a Washington lobbying campaign that targeted, initially, Capitol Hill and the top
officials at Interior. Based on the results of that initial phase of the Washington lobby campaign,
they ultimately would broaden the Washington audience for the arguments advanced by

McCarthy and Kitto to this point.

“In his civil deposition O'Connor maintained, "Well, | wanted to see Collier because he
was going to be a factor in making that decision. And | don't see - it just isn't the way | work. |
wouldn't - if | wanted Babbitt, | would go to Babbitt." Four Feathersv. City of Hudson
Deposition of Patrick O'Connor, Feb. 5,1998, at 430.

Prior to his involvement in the Hudson matter, however, O'Connor secured at least two
meetings with the Secretary on two separate matters involving O'Connor & Hannan clients. In
the first instance, O'Connor believes his firm was retained for the sole purpose of securing a
meeting with Babbitt. On the second matter, O'Connor reached out to Collier for help in
scheduling an appointment with the Secretary directly. Collier commented during this
investigation that O'Connor was "off the charts" in his persistent attempts to contact the
Secretary about that second matter. OIC Interview of Thomas Collier, May 14,1999, at 9
(hereinafter "OIC Collier Int.").

“*Grand Jury Testimony of Thomas Corcoran, June 6,1999, at 58-59 (hereinafter
"Corcoran G.J. Test.").
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D. Events Occurring During Early Analysis of the Hudson Application
by DOPs Indian Gaming Management Staff (December 1994 - May 1,
1995)
1. IGMS'sInitial Analysis Identifies Concerns With the Best
Interests Analysis, But Finds That The Casino Would Not Be
Detrimental to The Surrounding Community

In early December 1994, the MAO findings and recommendation were received by the
Bureau of Indian Affairs's Indian Gaming Management Staff in Washington. Copies of the
application were distributed by Emily Ramirez to the IGMS employees with responsibility for
evaluating the application, Thomas Hartman and Edward Slagle.” Just as with the Area Office,
for several key members of the IGMS staff - including the Director - the Hudson application was
the firgt request they had analyzed seeking to take off-reservation land into trust. While Ramirez
had worked directly on off-reservation gaming applications before this one, and Slagle may have
reviewed environmental aspects of two or three others, new IGMS Director George Skibine had
no experience and Hartman merely had reviewed some materials from previously-decided
applications.

No regulations, checklist or any other DOI directive provided specific guidance in
interpreting and applying the ambiguous terms of section 20 of IGRA - the two-part
determination that was the focus of IGMS's analysis. In particular, although the statute required
consultation with "nearby Indian tribes," the staff lacked guidance as to whether those tribes were

part of the "surrounding community” to which they had to determine whether the proposal would

be "detrimental." Moreover, there was no firm interpretation of what constituted "detriment,” or

“HildaManuel hired Edward ("Ned") Slagle to be the IGM S environmental specidist in
March 1993. Slagle had been a geologist and then an environmentalist with the Bureau of Land
Management for 10 years before becoming BIA's first environmental specialist.
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what quality or quantum of evidence would be required to support a finding that the proposed
facility would be "detrimental.” The staff also lacked familiarity with any official policy on these
or other issues that might have been reflected in other gaming decisions.

In early January 1995, Slagle and Hartman met with two or three representatives of the
applicants, including Mole Lake Chairman Arlyn Ackley and a member of the Red CIiff tribe.
The purpose of the meeting apparently was for the applicants to introduce themselves and to
explain the application. Thereafter, Hartman had frequent conversations with Du Wayne
Derickson of Mole Lake, both on the phone and in person at DOI. Derickson testified that he
would regularly drop in on the IGMS and see Hartman whenever he was in Washington.

Slagle and Hartman next spent the week of Jan. 23,1995, at the Lakewood, Colo., office
of the IGMS reviewing and evaluating the application with Ramirez. During that time, the three
began to write their tentative conclusions about the aspects of the application on which each was
focused: Hartman on the financial aspects of the dea between the tribes and their non-Indian
partner, and the claimed financial detriment to the surrounding community; Slagle on the
environmental impact; and Ramirez on land acquisition issues. Ramirez did most of the drafting
with input from the others. Hartman edited the document, with some review by Ramirez, after he
returned to Washington.

While the Area Offices are delegated the authority to take many actions and make many
decisions without input from Washington, that was not the case with off-reservation gaming in
1995. As discussed above at 42-43, the Secretary of the Interior in the Bush Administration

centralized such power in Washington. Secretary Babbitt continued the policy.

-90-



In accord with this policy, the decision-makers in Washington did not assign much
weight to the area office's recommendation. Skibine read and considered the MAO
recommendation, but considered it hisjob to look at the application "anew" and see whether the
area office recommendation was "justified."* Skibine reported that he did not consider
overriding an area office recommendation unusual, and he noted other instances where the IGMS
had done so."** Hartman believed that it was IGM S'srole to perform ade novo review. At the
time of the Hudson application, Hartman said he probably viewed the MAO recommendation as
"having strong presumptive validity,"* but he did not fed bound to follow it.

During this initial analysis, IGMS staff focused primarily on the applicants' financia
agreements and the results of consultation reported in the MAO findings and recommendation.
The three staffers identified several concerns about whether the proposal was in the "best
interests' of the tribe and described them in contemporaneous draft reports. First, they were
concerned that the arrangement between the tribes and the track owner created a "doughnut” of
land around the trust lands not within the control of the tribes or the United States as trustee. If
the parking lot lease with the tribes were canceled, their non-Indian partner could control, and

limit, access to the casino facility.” Second, Hartman was concerned that the parking lot lease

“'Grand Jury Testimony of George Skibine, June 25, 1999, at 55-56 (hereinafter "Skibine
G.J Test.").

“*As discussed above in Section H.B.2., as of May 1998, only five of 10 applications
forwarded to central BIA from the Area Offices with approval recommendations received a
favorable two-part finding under IGRA Section 20(b)(1)(A).

“*Grand Jury Testimony of Thomas Hartman, May 12,1999, at 26.

*Id. Hartman and others said that concern about this issue was heightened because it
(continued...)



payments were excessive and that the term of the parking lot lease was longer than the tribes
compacts with the state; if the compacts were not renewed, the tribe could be liable for lease
payments long after they could no longer conduct gaming at that location. This was part of a
broader concern that the total payments from the tribe exceeded the fair market value of the
property to be purchased by the tribe and taken into trust.” The tribes were assuming $39
million in debt already owed by the dog track's owners. To address some of these concerns, the
applicants provided additional information during this period regarding the title and the precise
boundaries of the property to be acquired at IGMS's request.

On the other hand, contemporaneous draft memos reflect that the IGMS g&ff tentatively
found (as had the Area Office) that the casino proposal would not be "detrimental to the
surrounding community.” Hartman found, for example, that concerns about increased crime
would be addressed by the hiring of additional police as provided for by the tribes' payments
under the agreement for government services. The local community was mildly supportive with
afew voca opponents. Hartman also said it was his understanding that mere opposition to a
gaming proposal - without factual evidence of harm - was insufficient to support a finding of
"detriment.” In Hartman's view, expressions of opposition alone were insufficient because more

than anti-Indian or anti-gaming sentiment was required to find detriment. Similarly, opposition

*(...continued)
had been overlooked in a different, previous application and caused significant problems.

“*An NIGC financia analyst confirmed that Hartman - and maybe Skibine - discussed
with her certain aspects of the agreements between the tribes and Galaxy Gaming. Hartman
expressed his concern that the tribes were paying Galaxy Gaming far in excess of the appraised
value for the land.
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by nearby tribes because a new casino would compete with their existing facilities was
insufficient.”™

The one staffer who took exception to the conclusion of "no detriment” was Slagle. He
believed the environmental assessment was inadequate. He suggested that a more extensive,
environmental impact statement should be required.” Among his criticisms were that the NEPA
analysis did not mention the potential impact of the project on the St. Croix Riverway, although
it had generally noted the absence of awild and scenic riverway assessment required by statute.

2. The Feb. 8,1995 Meeting of Opponent Tribal Representatives
and DOI Officials at Congressman Oberstar's Office

As aresult of congressional requests spurred by tribal lobbying, senior Interior gaming
officials met with legislators and tribal opponents on Capitol Hill to discuss the Hudson
application on Feb. 8, 1995. There were actually two meetings concerning the Hudson casino
application held in Rep. Oberstar's office on that date. In the first meeting, tribal leaders and
lobbyists met with severa members of the Minnesota delegation and their staff to review strategy
prior to meeting with officias from Interior. In the second meeting, John Duffy and George

Skibine joined the group of tribal leaders and lobbyists already convened in Oberstar's office,

“’Hartman told investigators that his understanding that "detriment” required factual
evidentiary support was the result of a conversation with Manuel and his own views. Manuel
said that her working interpretation of the term when she was IGMS director was that factua
support - more than bald allegations - was necessary to establish "detriment."

**Slagle recalled that Ramirez told him that an environmental impact statement was not
going to be required, regardless of his analysis. He said that this was consistent with his
experience throughout his tenure at IGM S and not unique to the Hudson application. See n. 375,
infra.
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and additional members of the Minnesota delegation - all Democrats - "stopped in" for brief
periods during the meeting.”

The congressmen involved in the Feb. 8 meeting likely understood the importance that
the tribes placed on this meeting with top Interior officials. In amemorandum prepared shortly
beforehand, Oberstar staff member Waylon Peterson described the meeting as " a very important
meeting for the tribes.” ™ (Emphasisin original.) Peterson told investigators there were two
purposes to the meeting: (1) to get the comment period extended; and (2) to get the application
"killed."™* Peterson's memo to Oberstar listed a series of points to be made in the meeting:
deficient consultation by BIA with nearby tribes in Minnesota, a flawed FONSI, and the notion
that the "Wisconsin [application] supporters, including Tommy Thompson, are Republicans; why
should the Clinton Administration help them?"

a. The" Strategy” Meeting

The tribal opponent representatives recall that they met in a"strategy” meeting with
members of the Minnesota delegation for about 40 minutes, immediately before the Interior
officials arrived. Opponent attendees included: John McCarthy, Frank Ducheneaux and Myron
Ellis on behalf of MIGA; Larry Kitto and Lewis Taylor on behalf of the S. Croix; Kurt BlueDog,
Stanley Crooks and Ginny Boylan on behalf of the Shakopee; and Melanie Benjamin on behalf of

the Mille Lacs. Oberstar and Vento hosted the meeting, along with their staffers, including

Waylon Peterson.

"“McCarthy G.J. Test., Feb. 24,1999, at 37-38.
""Memorandum from Waylon Peterson to James Oberstar, Feb. 6, 1995.
**OIC Interview of Waylon Peterson, Oct. 21,1998, at 3.
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At the strategy meeting, there was discussion as to who would take the lead with the
Interior officias. The consensus of the group was that tribal leaders should do most of the
talking, as they believed this would be more effective in getting their message across. McCarthy
aso distributed to the attendees copies of the "Wisconsin Dog Track Chronology of Events' that
he had prepared in late December.

It does not appear that the strategy discussion focused on the "political angle" set forth in
McCarthy's Dec. 28 memo. According to McCarthy, the tribal leaders and lobbyists decided to
focus on the consultation issue instead. This apparently was the course recommended by
Ducheneaux, who reportedly had told McCarthy prior to the meeting that the political angle
"probably is not something you'll want to talk with the Secretary about in this kind of meeting.”

b. The Meeting with John Duffy and George Skibine

Skibine and Duffy told investigators they attended the Oberstar meeting with very little
awareness of the application or issues involved. Duffy told investigators that the request that he
attend this meeting was the first he had heard of the Hudson application.”” He stated that he had
not taken any steps to prepare himself for what he thought would be a meeting with
congressional gaff. At most, he thinks Skibine may have briefed him in the car en route to the
meeting. Skibine's first day as director of IGMS was Monday, Feb. 6. He had not familiarized
himself with the status of its pending matters prior to his move to IGMS and he had not worked

previously on gaming matters. When he arrived at IGMS, Skibine received several notebooks of

‘ "Before the Feb. 8 meeting, Duffy had sent several letters written by DOI staff on the
Hudson matter, mostly responding to letters to the Secretary. Duffy reviewed the letters in this
investigation and said it would be routine for him to have signed letters responding for the
Secretary and he probably read the letters before signing them, but he does not think he
remembered the letters when he went to the Feb. 8 meeting.
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material describing pending matters, but had not reviewed them extensively. On Monday or
Tuesday of that week, Skibine was informed - probably by Duffy himself - that he would be
accompanying Duffy to the Oberstar meeting.

Around 2 p.m., Duffy and Skibinejoined the Congressmen, staffers and tribal leaders in
Oberstar's office. It was a crowded meeting, with people packed into the Congressman's office,
some even sitting on the floor. 1n addition to the hosts, Reps. Oberstar and Vento, the meeting
was attended by Sen. Wellstone and four additional Democratic members of the Minnesota
delegation: Reps. Luther, Minge, Peterson and Sabo. Most of the Congressmen were
accompanied by at least one staff member each.™

The meeting opened with the congressmen and the tribal |eaders presenting their views of
the application and the deficiencies in the MAO-BIA's process. Oberstar made the opening
"pitch" against the Hudson casino proposal by pointing out how distant the land at issue was
from the applicants' reservations.™ Skibine said that Congressman Oberstar did not merely
facilitate access for his constituents in this meeting, but openly advocated the tribes' opposition
to the Hudson casino application. Wellstone, who recalls only attending the meeting for the first
30 minutes or so, made known his opposition and may have made some general comments about

Indian matters.

“*Not al of the members were there for the entirety of the approximately hour-long
meeting, but each was reportedly there for at least 20 to 30 minutes. There were no Republican
members present, nor does it appear any were invited, despite the fact that Rep. Ramstad co-
signed the letter requesting the meeting.

**01 C Interview of James Oberstar, Dec. 1,1998, at 4 (hereinafter "OIC Oberstar Int.").
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Tribal leaders Lewis Taylor, Myron Ellis and Stanley Crooks reportedly spoke about the
effects the decision would have on surrounding tribes. Crooks expressed his view that fee-to-
trust applications require the actual approval of surrounding tribes before they may be approved
under IGRA. BlueDog argued that applicants should not be permitted to take control of the land
on which the Hudson dog track is situated because it historically belonged to the Dakota Sioux.
BlueDog and others apparently expressed their dismay at the lack of established procedures at
Interior for deciding whether to approve such applications. BlueDog reportedly also asserted at
the meeting that the tribes had been historically solid or strong Democrats who supported the
Administration and other Democrats and should be given at least an opportunity to be heard by
the Administration.” No witness recalls any explicit mention or discussion of campaign
contributions during either of the meetings in Oberstar's office on this date.

Skibine recalled that the tribes and congressmen pushed Duffy to state during the meeting
that the application would be denied. Duffy and Skibine both recalled that, when it became
apparent that he would not do so, the attendees complained that tribes opposed to the casino had
not had an adequate opportunity to express their views on the application, and wanted to provide
economic analyses of the impact of the new casino on their existing operations. Duffy responded
that they would have an opportunity to provide any information they wanted. At the time Duffy
made that promise, neither he nor Skibine was aware of whether the claim of non-consultation

was valid, but thought that it seemed unreasonable not to allow the opponent tribes to submit

“Duffy stated that someone (he could not recall whom) approached him as the meeting
was breaking up and made the point to him that the applicants were Republicans and the
Administration should not help them. He said that he did not take this comment seriously, and
denied that party affiliation had any effect on the decision-making process.
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additional information.” Duffy said at the time he did not know if it was unusua to alow extra
time to provide additional comments after the area office had conducted its consultation.

Skibine and Duffy told investigators that the tone of the meeting was "aggressive."
Independent evidence confirms this tenor. For example, in aletter to Taylor the day after the
meeting, Corcoran stated that he had spoken with Kitto about the Oberstar meeting and it
sounded "like Duffy now knows he's got a fight on his hands."

Skibine took notes during the Feb. 8 meeting, which he later circulated to some of his

IGMS 4&ff. In his notes, Skibine listed concerns raised by the meeting attendees, including:

. the economic impact on existing gaming enterprises (including those in
Minnesota);
. the potential political fallout from establishment of an off-reservation casino

because of the agreement among Minnesota tribes not to seek off-reservation
gaming opportunities and fear of a "backlash against all gaming tribes,” with the
possibility that Congress will then "amend IGRA to the detriment of all Indian
tribes’;

. aclaim that there had been "no adequate consultation with Indian tribes under sec.
20 of IGRA" due to lack of clarity on the part of BIA about the meaning of
"nearby";

aclaim that the acquisition involved lands within the historical territory of the
Shakopee Mdewakanton Sioux;

opposition by local Wisconsin communities,

“Witnesses aso recall that Frank Ducheneaux provided his interpretation of the
consultation provision of IGRA. Ducheneaux had previously had contact with Skibine on
unrelated matters.

Ducheneaux served as counsel on Indian affairs to the House Committee on Interior and
Insular Affairs from 1973 to 1990. During that time, Ducheneaux met both George Skibine and
his brother, Alex Skibine. Ducheneaux said both brothers applied for employment with his
committee, and he hired Alex. They worked together for two or three years. Ducheneaux said
he met with Skibine along with Duffy two or three times on the Hudson matter, one of which
was alarge meeting on Capitol Hill on Feb. 8, 1995.
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. inadequate information about the application to permit the tribes to respond; and

. unhappiness that Duffy and Skibine were unwilling to decide against the
application during the meeting.™

Skibine's notes indicate he and Duffy expressed in the meeting that DOI generally supports tribes
in their gaming efforts "as a means to self-sufficiency and economic development.” They told
the meeting attendees that the IGM S staff was preparing a report to the IGMS director, but that
there was no deadline for a decision on the application and additional materia could be

submitted directly to IGMS. Duffy also agreed to the Minnesota congressional delegation's
request for another meeting before DOI would issue a final decision. Skibine's notes indicate
they explained at the meeting that a positive recommendation from Interior would be insufficient
without concurrence by the Governor, but Skibine's notes reflect that the tribal representatives
"made it clear that they [did] not want to chance this on the action of the Wisconsin Governor."

Duffy told investigators that he did factor into his eventual analysis of the Hudson matter his

***0n his own initiative, Hartman later wrote amemo to Skibine responding to the
concerns listed in Skibine's notes. He noted that al of the Minnesota and Wisconsin tribes
except one were consulted by the MAO. He stated the Shakopee's historical claim to this land
was not legally valid, and rejected the idea that the tribes' right to establish a casino was based
solely on the results of any referendum. Hartman noted that over time the position of local
governments on the dog track and on Indian gaming had varied and only 80 opposing letters
from the public had been received. In response to the complaint that the tribes and municipalities
lacked information to develop adequate impact analyses, Hartman agreed that it might be helpful
in the future for area offices to provide more extensive information about applications. On the
other hand, he rgjected the notion that IGM S should provide any information about the status of
an application beyond the fact that it was under review. As for the Minnesotatribes professed
concern about the effect of a Hudson casino on the politics of Minnesota Indian gaming,
Hartman asserted that "[political expediency for tribes in Minnesotais not binding on other
tribes and states.” Memo from Thomas Hartman to George Skibine, undated. Skibine reported
that he reviewed and considered Hartman's response.
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perception from this meeting that there was active opposition by the entire Minnesota del egation
and the Wisconsin congressman from the district in which the casino would operate.

3. Opponent Representatives Meet with DOI Chief of Staff
Thomas Collier on March 15,1995

Following the Feb. 8 meeting in Congressman Oberstar's offices, tribal representatives
"strongly recommended” that the tribes "[d]o an economic study to document negative impact on
Minnesota and Wisconsin tribes" from the proposed Hudson casino.™ In the weeks that
followed, John McCarthy's focus was on making sure that the tribes followed through on
preparing economic impact studies and submitting them to DOI. Similarly, O'Connor & Hannan
had persuaded the St. Croix to commission Coopers & Lybrand to conduct an in-depth market
analysis - an expensive endeavor estimated to require 45 to 60 days to complete.

Notwithstanding Duffy's pledge to permit additional comments, representatives of the
opponent tribes became concerned that the rapid progress of the application would foreclose
consideration of additional materials. 1n aMarch 2 memo to Taylor, Corcoran reported that he
had spoken with Kevin Meisner in the DOI Solicitor's Office, and Meisner expected to receive
Skibine's recommendation on the application in about two weeks. Corcoran stated that he had
asked Ducheneaux to talk to Skibine "to clarify this matter,” and to ask Oberstar and Vento to
cal Skibine aswell. Corcoran aso reported that he and O'Connor were going to try to meet with
Babbitt's chief of gaff, Thomas Collier, early the following week "to get a commitment that we

be given adequate time" to submit areport from Coopers & Lybrand on the potential impact of a

"Minnesota L egislative Update," from Larry Kitto to Tribal Clients, Feb. 6-10, 1995.
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Hudson casino at atime when it will "be given meaningful consideration in BIA's review of this
application.”

The following day, March 3, O'Connor sent a fax to Collier in which he expressed
concern that "this application is moving so swiftly that there [would] not be time enough for [the
. Croix] to get the results of [the] Coopers & Lybrand anaysis into Interior's decision-making
process."" O'Connor requested that he, Corcoran and Kitto be permitted to meet with Collier
the following week.

O'Connor, Kitto and Corcoran met with Collier and Heather Sibbison, Duffy's assistant,
on March 15, 1995. According to Corcoran's March 17 memo to Kitto, Collier committed to
giving them additional time to submit a Coopers & Lybrand report so that the impact on their
client could be appropriately evaluated by Skibine and by Collier for Secretary Babbitt. Corcoran
recalls - and his memo reflects - that Collier said the final decision would be made by Collier or
the Secretary "depending on the level of controversy this application generate[d]."** Corcoran
told investigators he took the lead on behalf of the opponents in the meeting. In interviews,
Corcoran said that during the meeting, O'Connor and Kitto told Collier and Sibbison that the

tribes he represented were "good Democrats' - a phrase that Corcoran understood to be "code"

*| n accordance with their work routine, Corcoran authored and sent this fax on
O'Connor's behdlf.

“*Corcoran understood this remark to be an indication that the opponents needed to
increase the appearance of controversy surrounding the Hudson application. O'Connor does not
recall a comment about the level of controversy. He remembers Collier saying his role would be
to make a recommendation and discuss it with the Secretary.
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referring to financial campaign contributors.” During testimony, Corcoran said he was not

certain that these were the precise words spoken, but believes Kitto and/or O'Connor
communicated that his clients were supportive Democrats.™’

Corcoran said that Collier responded to this comment by nodding in a manner that
Corcoran believed reflected Collier's understanding. According to Kitto, Collier had been
briefed for the meeting, yet he "was not overly sympathetic” to the concerns of the opponent
tribes, nor was he "overly concerned about the socio-economic impact this project would have on
the surrounding communities."* Nonetheless, Kitto reported, Collier did commit (or re-
commit) to giving the opponent tribes 30 days in which to submit their economic impact studies.

Corcoran's recollection is generally consistent, except that he added that Collier said no decision

had been made about the weight to be given to the socio-economic impact on the community.

Collier said that in preparation for the meeting, he talked with his staff to learn generally
DOI's procedures and responsibilities in fee-to-trust transfers for gaming purposes and to get a
sense of where the Hudson application stood in the process, but he did not learn the specifics of
the arguments for or against the application. Collier said he had no recollection of statements at
the meeting about the party support or affiliation of the opponents, but would not categorically
deny that they were made. Sibbison aso did not recall such statements. Collier did not recall

making any statement that he and/or Babbitt might make the ultimate decision, and doubts he

**OIC Interview of Thomas Corcoran, March 16, 1995, at 15.

*’0'Connor does not recall any discussion of the political implications of the matter or
the political affiliations of the applicants and opponents.

“*Memo from Larry Kitto and Thomas Corcoran to Lewis Taylor, March 27,1995.
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would have said that. Sibbison did not recall such a statement, either. Neither Sibbison nor
Collier retained any notes or wrote any memoranda about the meeting.

Collier acknowledged that O'Connor had asked originally to meet with the Secretary.
Collier said he made the decision not to permit such a meeting, probably without discussing it
with the Secretary. Collier said he thought the Secretary knew O'Connor from his 1988
presidential bid, but that Babbitt had no strong relationship with O'Connor.

On March 15, the opponent lobbyists also met with staff from Rep. Oberstar's office.
They asked, among other things, that Oberstar contact Skibine's office to verify that he would
send out a letter confirming that the tribes now had a 30-day extension in which to submit
additional documentation of economic impact.

4, DOI Sets April 30,1995, Deadline For Additional Comments

Sometime after the Feb. 8 congressional meeting, Skibine realized that the failure to set a
deadline for the submission of additional information might permit the opponents to string out
the process indefinitely, effectively preventing a positive decision on the application. Skibine
drafted, and had Duffy sign, letters to the Feb. 8 meeting participants to confirm that DOI had
agreed to allow the tribes to submit additional information for consideration of the Hudson
application. The letter, dated March 27, stated that any additional information would need to be

submitted by April 30, 1995, in order to considered in the review process.™

A similar letter was sent to the applicant tribes, advising them that BIA was continuing to

accept comments, and was now setting an April 30 deadline. The letter to the applicants

**At some point after the Feb. 8 meeting, Skibine learned that the views of al tribesin
Minnesota and Wisconsin, in fact, aready had been solicited by letter from the area office during
itsinitial consideration of the application.
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informed them of the Feb. 8 meeting, and described some of the concerns voiced at that meeting.
The letter noted the tribal opponents said they did not believe the BIA complied with the tribal
consultation requirements of Section 20, complained they lacked sufficient information to
adequately respond to the proposed acquisition, and "specifically requested that they be granted
additional time to submit reports detailing the impact of the proposed acquisition on nearby
tribes." Inthe letter, Duffy offered his assurance that the opportunity extended to the opposing
tribes would "not delay consideration of other aspects" of the application by IGMS. He
concluded: "Should areas of concerns with the application be identified, you will be so
notified.""

By letter dated March 30, 1995, and signed by Chairpersons Ackley, Gurnoe and
gaiashkibos, the applicant tribes formally protested BIA's willingness to accept further comments
from the opposing tribes. On April 14, Duffy wrote to Gurnoe explaining that his decision to
extend the comment period would allow DOI "to ensure that al relevant view points haJve] been
heard." On May 8, Assistant Secretary Deer aso responded to the March 30 letter from the three
applicant leaders. Deer explained that IGRA "gives the Secretary discretion to collect
information relevant to his review of applications to take land into trust for gaming purposes’
and stated "the Secretary acted well within his discretion when he agreed to accept additional

information about the application at issue here."

"*Skibine later asserted that this statement promised such notification only with respect
to areas other than the "detriment” analysis. Skibine also asserted that the statement referred
only to new concerns about information reviewed by the area office. Chairman Ackley of the
Mole Lake tribe and his assistant, Derickson, discussed the extension with Skibine at a March 8
meeting at DOI. Skibine recalls the two angrily denouncing it and storming out of his office.
Havenick recalled that Derickson called him that day - March 8 - with news of the additional
comment period.
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The only forma BIA policy governing consultation time periods is set forth in the
Checklist, and is directed at the area office performance of its consultation function.
Accordingly, under DOI or BIA policy, it appears Duffy, as counselor to the Secretary, and
Skibine, as IGMS Director, had the discretion to accept additional comments. IGMS staff
questioned by investigators reported that, although it is essential that all parties be given an
opportunity to comment on an application during the area office's review, as a practical matter,
comments and additional information are routinely accepted and considered up to the time a
decision is actually made by the IGMS director.

The opposing tribes also sought to gain access to further information about the details of
the proposed casino. The tribal representatives complained that, without more specific financial
information about the proposed casino, the tribes could not estimate with any accuracy the
impact the facility would have on their existing gaming operations. After consulting with the
applicant representatives, IGMS refused to provide al of the information requested, agreeing
only to provide documents from which much of the proprietary financial information had been

redacted.

5. The Secretary and Senior DOI Officials Meet with Wisconsin
Tribes on April 8,1995

On April 8, 1995, Babbitt, Deer, Manuel and others from DOI traveled to Oneida, Wis.,

for a"tribal dialogue" attended by representatives from al of the Wisconsin tribes.”™ A major

* Although no representatives or senators attended the tribal dialogue, Sens. Herb Kohl
(D-Wis.) and Russell Feingold (D-Wis.) and Reps. Gerald Kleczka (D-Wis.) and Thomas Barrett
(D-Wis.) attended a Democratic dinner in Milwaukee that night with Secretary Babbitt. Tom
Krajewski indicated in his Hudson billing records that he and JoAnn Jones met with Sens. Kohl
and Feingold and Secretary Babbitt.
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focus of the event was an open microphone session in which tribal leaders had the opportunity to
describe to the Secretary issues of concern to their tribes. Manuel told investigators that,
immediately prior to the meeting, she briefed the Secretary, and included a description of the
issues relating to the Hudson casino application. Babbitt does not specifically recall being
briefed on the Hudson matter before this meeting, but says he may have been. A briefing memo
also was provided to Babbitt. The memo, issued under Skibine's name, recounted, among other
things, the location of the proposed off-reservation land acquisition, the Area Office's favorable
recommendation, and the fact that it was pending before IGMS. The memo also described the
Feb. 8, 1995, Capitol Hill meeting Duffy attended in which strong opposition to the application

was expressed:

[T]he Minnesota Congressional delegation, as well as all Minnesota gaming
tribes, and the St. Croix Tribe of Wisconsin expressed their opposition to this
acquisition on the grounds that it will adversely affect Minnesota gaming tribes,
and force these tribes into attempting to expand their gaming operations off-
reservation, a move that may be opposed by State and loca officials. They aso
requested that they be granted additional time in which to submit documentation
supporting their opposition to the proposed acquisition on the grounds that it is
detrimental to the surrounding community and neighboring tribes. The
Department agreed to this request for additional time.*”

Babbitt denied any specific recollection of reading the memo but said it was customary to
provide him with such materials about issues pending in places where he was traveling on
officia business. He said he probably read or skimmed it on the plane en route to Wisconsin.
According to atranscript of the tribal dialogue, the Hudson proposa was only one of a
number of issues discussed by tribal leaders. Some witnesses have indicated, however, that the

transcript fails to reflect an angry exchange during the meeting between Lewis Taylor and Arlyn

"Briefing Paper from George Skibine to Secretary of the Interior, April 5,1995.
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Ackley about the proposed facility. In his response to remarks about Hudson - and to other
issues raised - the Secretary noted that off-reservation gaming applications were controversial
and that the issue would be reviewed.” Babbitt has testified that he thinks he first learned about
the Hudson matter in connection with atrip to Wisconsin in the fall 1994, but he recalls speaking
publicly about it at the tribal dialogue.

o. Additional Comments Submitted to DOI on the Hudson
Proposal

After Duffy's March 27,1995, letter advising tribes of the April 30 deadline to submit
additional information, the Department received several responses regarding the Hudson
application, most in the form of objections.

a. New Materials Indicating Changes In Support by Local
Governments and Other Officials

Among the responses the Department received were materials reflecting the views of state
and local officials and loca residents, now mostly in opposition to the casino plan. In Hudson,
Mayor Redner was unseated in an election which also caused the pro-track/pro-casino majority
on the city council to lose support. Local business people, Cranmer and Bieraugel lobbied the

mayor and council members to pass aresolution opposing the casino and on Feb. 6, the Hudson

""Before the House Government Reform and Oversight Committee, Secretary Babbitt
testified that he told the attendees at the tribal dialogue "in some detail” that DOI "was not
willing to cram casinos down the throats of unwilling communities." Babbitt House Test, at 803.
There is no evidence from the transcript of the tribal dialogue or any other source that Babbitt
made such a statement. In his Grand Jury testimony, the Secretary conceded that this was an
overstatement or "hyperbole." Grand Jury Testimony of Bruce Babbitt, June 30, 1999, at 133-
135 (hereinafter "Babbitt G.J. Test., June 30, 1999").



Common Council adopted a resolution stating that the City of Hudson "does not support” the
casino.”™ The resolution, which was sent to IGMS, stated:

WHEREAS, the Bureau of Indian Affairs in Minneapolis, Minnesota has
recommended to the Secretary of the Interior in Washington, D.C. the approval of
casino gambling at the St. Croix Meadows racetrack site; and

WHEREAS, Governor Tommy Thompson has indicated that he will not
support any expansion of gambling unless it is supported by the elected officias
of the local communities;

NOW, THEREFORE, BE IT RESOLVED, that the Common Council
of the City of Hudson, Wisconsin does not support casino gambling at the St.

Croix Meadows site.

The following day, Feb. 7, Mayor Jack Breault, who had replaced Redner, forwarded a copy of
the resolution to Gov. Thompson, Secretary Babbitt, Assistant Secretary Deer, Sen. John
McCain, State Sen. Alice Clausing and Wisconsin State Reps. Alvin Baldus, Sheila Harsdorf,
Robert Dueholm. Melanie Beller responded on Babbitt's behaf on Feb. 27.

On Feb. 9, Bieraugel wrote to Secretary Babbitt enclosing a copy of the Hudson
resolution. She also wrote to Duffy, attaching a copy of the resolution and advising him of her
meeting with Secretary Babbitt the previous fdl in Eau Claire.

On April 28, two days prior to the deadline for comments, Mayor Breault called a

meeting of the Hudson Common Council to discuss a letter proposed by council member Peter

"Track owner Fred Havenick, Red Cliff Vice-Chairman George Newago and Four
Feathers attorney Robert Mudge all spoke in opposition to the resolution, stating that the
government services agreement had been negotiated fairly and well-received. Havenick warned
the Council that adoption of the resolution could lead to a breach of contract suit based on the
government services agreement if Interior were to deny the application. After the Department
denied the application, a suit against the City of Hudson eventually was filed.
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Post. This letter, addressed to Skibine, outlined the Council's concerns related to the casino and
claimed detriment to the community. The letter stated:

As members of the Common Council of the City of Hudson, we are opposed to
the proposed transfer of the St. Croix Meadows racetrack in the City of Hudson to
U.S. trust status for the purpose of casino gambling. We believe that a casino
would be detrimental to the City of Hudson and the surrounding area. Listed
below are some of the reasons for our opposition.

1. City of Hudson research shows that attendance at other area casinos is
two or three times higher than the casino applicants estimate. This
difference between their attendance estimate and the City's would

substantially:
. Increase the City's law enforcement expenses due to
exponential growth in crime and traffic congestion.
. Tax the City's waste water treatment facility up to
Its remaining operating capacity.
. Generate problems with solid waste now that the

County's incineration facility is permanently closed.

2. A casino would inhibit and adversely affect Hudson's future residential,
industrial and commercial development plans by requiring tax payers [Sic]
to fund necessary infra-structure improvements before new devel opment
can occur.

3. A casino would cause serious difficulties for current Hudson businesses
to find and retain employees, especially because our unemployment rate of
3% is one of the lowest in the state.

The City can provide additional supportive documentation.
Many of our business owners and residents also fed a casino would be detrimental to our

community. Therefore, we request that vou deny the proposal for a federal land trust and
casino in the City of Hudson. (Emphasis in original.)™

"Letter from Peter Post, Jack Breault, Ron Troyer, Richard Pearson, Cathy Morris and
Judy Kelly to George Skibine, April 25,1995.
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Attorney Anthony Varda, representing Four Feathers, was present at the meeting and
warned the Common Council that sending the letter would breach the government services
agreement. He handed out Wisconsinjury instructions on "Good Faith" and on "Implied
Covenant of no Hindrance." All of the Council members but one approved and signed the |etter,
but the Council left the issue of sending the letter subject to the review of the city's attorney. On
April 28, the city attorney, William Radosevich, notified the mayor that the proposed letter posed
"some risk of liability" which had to be "measured against the possibility of monumental
damages.""” As aresult of this opinion, the letter was not authorized to be sent to Skibine.

Despite the Common Council's decision not to send the letter, the letter found its way to
DOI on May 1. Bieraugel obtained a copy of the unsigned letter on City of Hudson letterhead
and sent it to both the Department and Chairman Taylor of the St. Croix Chippewa Tribe. On
May 7, another copy of the letter was sent to Secretary Babbitt by Cranmer. Cranmer covered the
Post letter with one of his own, in which he stated that the city's letter had not been sent because
of threatened litigation. He also attached an article from the local newspaper describing the
debate over the sending of the Post letter.”” Both the resolution opposing the casino and the Post
letter were treated as part of DOI's formd record for the Hudson decision.

Interior also received written communications opposing the Hudson casino from the
Town of Troy (including a Dec. 12,1994 resolution opposing it), the Wisconsin Attorney

General (who had been lobbied to oppose by St. Croix Chippewa lobbyist Ann Jablonski), the

"L etter from William Radosevich to John Breault, April 28,1995.

"0n June 23,1995, Cranmer also sent Babbitt a copy of the approved minutes of the
April 25 common council meeting and another copy of the Post etter.
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Democratic leader of the Wisconsin State Senate, a Wisconsin state representative and, once
again, from Cranmer. Interior also received written communications in support of the casino
from a Wisconsin state senator, the Wisconsin state representative from the district containing
the Red Cliff and Lac Courte Oreilles reservations, a former member of the Hudson Common
Council, a St. Croix County supervisor, a school board member, and the Milwaukee county
executive. Each of the supporters discussed the recent changes in local political officials and
suggested that in fact there was long-term political support for the project.
b. Additional Materials, Including Economic I mpact
Studies, Submitted by Opposition Tribes and Tribal
Associations

At the April 8 tribal dialogue on the Oneida reservation, Oneida Chairwoman Deborah
Doxtator informed the Secretary and the assembled tribes that the Oneida business council had
taken forma action two days earlier to oppose the Hudson application. By letter dated April 17,
1995, the Oneida confirmed that it was withdrawing its previously neutral stance and opposing
the Hudson proposal. This new opposition was based in large part upon concern that approval of
a Hudson casino would lead to approval of casinos at other Wisconsin dog tracks - in particular,
those located south of the Oneida casino, closer to the lucrative Chicago market from which the
Oneida drew many customers.

On March 15, the Mille Lacs band, through its lobbyist Gerry Sikorski, sent Skibine a
two-page letter arguing that a casino in Hudson would result in an estimated 11 percent reduction

in business, leading to a9 percent reduction in employment. These figures, the letter pointed out,



were derived from an interna analysis performed by the tribe and its consultants.” Sikorski
further argued that this impact would be "a knife to the heart of Band employment and economic
development." Sikorski also spoke directly with Skibine by telephone at this time regarding the
Mille Lacs's concerns about economic impact.

According to McCarthy, he first contacted Peat Marwick about preparing areport in late
March. On April 28, Peat Marwick forwarded to IGMS the report that it had written on behalf of
MIGA, the Mille Lacs, the St. Croix Chippewa and the Shakopee Mdewakanton Sioux

179

concerning the potential impact of a Hudson casino.”™ The report projected, among other things,
a"potential loss in market share to the existing casinos ... in excess of $114 million based on

the market share estimates used by the BIA in their analysis.”

Peat Marwick relied, as abaseline measure, on the same figures used by the BIA in
making its finding of no significant impact - that the Hudson facility could result in a 20 to 24
percent loss of market share to tribes relying on the Twin Cities market.”™ Peat Marwick then
went on to assume that, because Hudson is an "excellent place to build a casino,” and in light of

other factors, "we believe the Hudson share could be much higher" than that projected by BIA.

""Because this study had been done several years earlier, when the tribe was trying to
assess the impact on its operations of expansions to the Shakopee's Mystic Lake casino, the letter
to Skibine argued that the impact in this case may actually be higher, because a casino in Hudson
would represent "an entirely new entry" into the market.

"Copies of the report were aso sent to Sen. Wellstone, Stanley Crooks, Marge
Anderson, Taylor, McCarthy and Kitto. On May 16, Patrick O'Connor forwarded the report to
Ickes.

*The Peat Marwick analysis projected an impact substantially greater than some other
studies. For instance, the Mille Lacs sent an impact analysis of its own to Skibine arguing that a
casino in Hudson would lead to a decrease in revenue of about 11 percent.
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The impact to these four tribes was based on the assumption that the Hudson share of the market
would be between 5 percent and 10 percent greater than that projected by the BIA.

Shakopee Chairman Stanley Crooks said that he was not particularly concerned with the
economic impact of a Hudson casino. He stated that "we're close enough to be [affected],”
although "[we] wouldn't be [affected] as much as other tribes."** Crooks was worried, however,
that the politicians would have to allow ot machines in bars, if the Hudson proposal were
approved. This development, in turn, would hurt the tribe economically.

The Minnesota tribe located closest to Hudson - Prairie Island - did not participate in the
Peat Marwick analysis. Rather, they chose to remain publicly neutral. Although the Peat
Marwick analysis cited Prairie Island's situation to make its "detriment” argument, the analysis
was submitted only on behalf of MIGA and three other tribes - the Mille Lacs, the Shakopee, and
the St. Croix - and MIGA absorbed Prairie Island's share of the bill.

Moreover, when offered the opportunity to retain O'Connor & Hannan jointly with the St.
Croix to lobby against the Hudson proposal, Prairie ISand declined. The evidence suggests the
tribe chose to take aneutral posture because in the spring and summer of 1995 it also was trying
to obtain an off-reservation parcel of land near the Twin Cities market to establish a casino.

Though the deadline for submitting additional materials was Sunday, April 30, Skibine
permitted some late comments. By letter dated April 30, the St. Croix Chippewa tribe sent
Skibine a Coopers & Lybrand report projecting a 15 percent loss of customers if a casino were to

open in Hudson. By letter dated Monday, May 1, atribal attorney for the Ho-Chunk Nation

“Grand Jury Testimony of Stanley Crooks, April 21, 1999, at 8 (hereinafter "S. Crooks
G.J. Test., April 21, 1999").
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urged Skibine to recommend denia of the application, complaining that the Ho-Chunk received
limited information about the proposal. Accordingly, the Ho-Chunk resorted to using an
assumption that the proposed facility would be comparable to the Ho-Chunk facility in
Wisconsin Dells (with 1,000 to 2,000 sot machines and approximately 50 blackjack tables) in
analyzing the effect of the Hudson proposal. Utilizing a survey conducted by the Ho-Chunk, the
letter asserted that a Hudson casino would draw away approximately 10 percent of the customers
at the Ho-Chunk's Mgjestic Pines casino. In the survey, more than half of the respondents stated
that they would visit a Hudson casino if one were to open, but the letter did not indicate whether
they were asked whether the existence of a Hudson casino would result in fewer visits by them to
the Mgjestic Pines facility.

Duffy replied to the Ho-Chunk on May 31, in aletter asserting that IGMS had responded
to the Ho-Chunk's request for data "to the extent permitted by law," and stating that the proposal
would be considered carefully by the gaming saff. Duffy noted as well that the Ho-Chunk
tribe's earlier response to the MAO consultation letter had not cited the grounds for opposition
that were now relied upon.

E. Tribal Opponents Continuing L obbying Efforts (Feb. 9,1995 - June 8,1995)

On Feb. 9, 1995, the day after the meeting in Congressman Oberstar's office, O'Connor
& Hannan's Thomas Corcoran called Penny Coleman, a senior attorney at the National Indian
Gaming Commission, and formerly an attorney in the DOI Solicitor's Office. Billing records
indicate he also met with Coleman the next day, Feb. 10. Corcoran said he contacted Coleman to
find out what the administrative procedures were regarding DOI's consideration of fee-to-trust

land transfers for gaming purposes. Corcoran recalls Coleman informed him that there was no
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forma rulemaking procedure in place, but instead DOI had instituted an informal set of
procedura guidelines. Coleman provided these guidelines to Corcoran in the form of the
Checklist (discussed above at Section 11.B.1 .b.).** Corcoran, in turn, forwarded the guidelines to
Lewis Taylor, Howard Bichler, Larry Kitto, and John McCarthy on Feb. 14, explaining that it
would be useful in developing their strategy to oppose the Hudson proposal.

On Feb. 20, Kitto sent Taylor, Bichler and Corcoran a memo elaborating on the Feb. 8
meeting with the Minnesota congressional delegation and laying out a strategy of action items to
be pursued by the opponents. Regarding the Feb. 8 meeting, Kitto wrote: "It was generally
concluded by those in attendance that the Department of the Interior has changed its position on
the status of the application process from 'this is a done deal’ to ‘a decision has not been made,
we are still reviewing the application’.” Kitto presented "action items" with the backdrop that
"the redlity of the situation is that this issue will probably be decided 'politically’ rather than on
the merits." Included in these items were: (1) plansto communicate with Secretary Babbitt both
directly and through his Chief of Staff Tom Collier, who is "reported to be more political than
Duffy;"* (2) plans to communicate directly with the White House, as well as indirectly through
the DNC and DSCC; (3) an effort to get the Wisconsin congressional delegation to sign ajoint

letter in opposition to the Hudson proposal; and (4) an effort to mobilize other Wisconsin tribes

“According to Corcoran's time records, he contacted Coleman approximately four times
during the period from approximately February through March 1995, while Corcoran and his
firm represented the St. Croix in opposing the Hudson application. Coleman, however, did not
recall the nature of the contacts.

“McCarthy recalls discussions with the lobbyists (including Ducheneaux and Kitto)
about which individuals at Interior were "technical" versus "political,” and learning that both
Duffy and Collier were viewed "more on the political side." McCarthy G.J. Test., Feb. 24,1999,
at 77-78.



to oppose the Hudson proposal. The memo called for "a great deal of communication between
the St. Croix Tribe, the Minnesota Tribes, and Washington, D.C," to be achieved through Kitto's
working relationship with McCarthy and Corcoran's coordination with Ducheneaux.

Despite their successful appeal for further time in which to present evidence of the
negative economic impact the Hudson casino proposa would have upon them, the Minnesota
tribes did not act immediately. Some tribal representatives placed a priority on such a
submission. Boylan, the Washington lobbyist for the Shakopee, had a series of conversations
with BIA gaming personnel regarding the Hudson matter in early January. Boylan informed her
client and other Shakopee representatives that BIA would accept evidence of economic harm,
and that BIA encouraged the Shakopee and any other affected tribe "to provide data showing a
negative impact on their gaming activities should this proposed gaming activity proceed.”* In
addition, McCarthy frequently reminded the MIGA members that they needed to submit
documentation to BIA as soon as possible.” Sikorski said a short time later: "Minnesota tribes
who were critical of the BIA for not providing an opportunity to have input must now use the

opportunity provided by BIA to truly weigh in." In the end, however, the only documentation of

“Memorandum from Virginia Boylan to Stanley Crooks, Kurt BlueDog and Frank
Ducheneaux, January 10, 1995. Moreover, Boylan aso informed her client that a BIA officia
had told her the only "consultation” required by IGRA was the December 1993 |etter from
Denise Homer requesting comments, and that the tribes' responses to that |etter were considered
their "input”" to the consultation process. Id.

**In aMarch 2 letter to Stanley Crooks (copied to the Mille Lacs, St. Croix and Prairie
Island) "urging" the tribes to get their impact studies to Skibine, McCarthy aso wrote that he had
just learned that Skibine was "fast approaching completion of his report” and that McCarthy had
"asked Frank Ducheneaux to quietly look into this." McCarthy believed this timing information
came from either Ducheneaux or Kitto. Ducheneaux had no independent recollection of having
been asked to "quietly look into" anything, although he did not dispute the accuracy of the memo
and said he may well have spoken to Skibine during this period. Ducheneaux G.J. Test, at 63-65.
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economic impact submitted to DOI on behalf of any Minnesota tribe was the Mille Lacs's letter
by Sikorski and the Peat Marwick study.
1 Opposition Lobbying on Capitol Hill

a. Opponent Representatives Continue to L obby
Individual Congressmen

While lobbying Interior directly, opponents of the casino proposal continued to work
other Hill leads. On Jan. 17, Kitto met with Sen. Thomas Daschle (D-S.D.) and a Daschle staffer
in an attempt to get Daschle to write a letter to Secretary Babbitt opposing Hudson. [n addition,
Rep. Gunderson again wrote the Secretary on Jan. 25 to point out the "strong opposition” to the
casino from people in Troy, and asked whether there was validity to the claim that "repeated
expressions of opposition were ignored by the [BIA]."

In March, the opponents of the Hudson proposal began a campaign to get members of
Congress to call the Secretary personally to express their opposition. On March 3, Ann Jablonski
wrote a memorandum to Congressman Obey's district director imploring him to get Obey
involved in the fight against the Hudson casino proposal. In response, Obey legidative assistant
Paul Carver spoke to IGMS daffer Hartman and learned that the application was pending further
comment by the opponents, that IGM S was "expected to make arecommendation on this to the
Secretary in the next week or so,” and that it was therefore "an appropriate time for Obey to
make his views known to the Department."* After reading Carver's memo conveying that
information, Obey wrote a letter that same day to Secretary Babbitt asking that he deny the

application because it "would represent a very dangerous and troubling precedent.”

“*Memo from Paul Carver to David Obey, March 7,1995.
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On March 15, the lobbyists also met with staff on the Hill to seek intervention from the
White House and help from Interior. They met with staff from Rep. Vento's office who,
according to Kitto, said that Vento would "personally place acall to Secretary Babbitt, at the
appropriate time, to express his concerns"* about the Hudson matter. But Vento and his staff
said they do not recall Vento's ever contacting - or ever being asked to contact - any person at
the White House or DOI, including Secretary Babbitt. Vento and his staff also did not recall ever
informing Kitto or anyone that Vento would personally contact Secretary Babbitt. In amemo
describing these efforts, Kitto said the lobbyists a'so met with staff from the offices of both Sen.
Robert Kerrey (D-Neb.) and Sen. Daschle, who informed the lobbyists that their respective
senators "will aso communicate with the White House about this issue.”™ Kitto also was close
persona friends with Kerrey's chief of gaff, Paul Johnson, and Kitto thought that he probably
requested that Kerrey communicate with Leon Panetta, or someone at the White House, about the
Hudson matter at this time. Members of both senators staffs who were interviewed denied

making any such comments to Kitto.

Kitto testified that they wanted the White House and Congress to intervene to ensure that
DOI would "look at the economic data,"and that the ultimate objective in making these contacts
was not to get DOI to deny the application, but just "to get the Department of Interior to look at
the data' because "[fjhey refused to accept it from us."™ This testimony is at odds with the fact

that the opponent tribes - at least the 11 tribes in Minnesota, along with MIGA - had failed until

“"Memo from Larry Kitto and Thomas Corcoran to Lewis Taylor, March 27,1995.
"ld.

“Kitto Four Feathers Dep., April 17, 1997, at 224-26, 272.



that point to submit any economic data. Nor does the record support Kitto's assertion that BIA
"refused to accept” economic impact data from the tribes. The evidence suggests that the
opponent tribes generally were not prepared to make the case on economic harm. They had
requested and received an extension of time, so they could no longer argue that the "process"’ was
flawed or unfair.

On April 4, Martin Schreiber - a lobbyist for the Ho-Chunk Nation and former Governor
of Wisconsin - wrote letters to severa members of the Wisconsin delegation, including Sens.
Kohl and Feingold, requesting their "help to defeat" the Hudson casino proposal. Billing records
also reflect that St. Croix lobbyist Corcoran discussed the issue with staff members to certain
Wisconsin delegation members. On April 6, 1995, Ho-Chunk President Jo Ann Jones wrote a
letter to Reps. James Sensenbrenner (R-Wis.) and Scott Klug (R-Wis.), encouraging them to
contact Secretary Babbitt and urge him to oppose the proposal.

David Bieging, a partner at Dorsey & Whitney and formerly a chief of staff to Rep. Sabo
and a special assistant to Vice President Mondale, was also actively seeking Hill support for the
opposition. On April 28, Bieging visited the offices of three Democratic members of the
Minnesota delegation - Reps. Sabo, Vento and Oberstar - on behalf of his client, the Shakopee.
Bieging told investigators that his purpose was to request that those members sign a letter from
the Minnesota del egation about Hudson. Bieging noted that he did not have to do a great deal of
persuading because al three offices were completely on board against the casino proposal.

Bieging's billing records indicate that he followed-up on these meetings in early May
with telephone calls to the offices of Sabo and Oberstar. Bieging and his partner Virginia Boylan

also faxed a memorandum dated May 3, 1995, to Sabo's office that laid out brief points on the
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Hudson proposal. The memo, which Boylan characterized as "talking points,” bore the subject
line "Need for Minnesota Democratic Members to call White House to ask that Secretary Babbitt
not approve plan of three Wisconsin tribes to acquire Hudson dog track ... for gaming." The
memo argued that a "Democratic White House/Administration should not reward Republicans
and punish Democrats which is what would happen here (Minnesota Tribes are overwhelmingly
supportive of Democratic party and contributions show that to be the case.)"*”

Most likely as aresult of this lobbying campaign, Interior continued to receive comments
from congressmen relating to the Hudson proposal.” On April 24, 1995, Rep. Toby Roth (R-
Wis.) wrote to express his opposition to the casino proposal. On April 28, Rep. Gunderson once
again wrote to the Secretary to express his opposition. In his letter, Gunderson asserted that

"[s]ince Congress passed the IGRA in 1988, the Secretary of the Interior has never approved the

“’Bieging told investigators that he never discussed this point with any congressman or
staff member, that he did not even recall having seen the point at the time he reviewed the
memorandum, and that the point was "inappropriate.” OIC Interview of David Bieging, Feb. 4,
1999, at 4. Boylan, on the other hand, told investigators that she wrote the memorandum
precisely to serve as "talking points' for Bieging in his Hill meetings about Hudson. OIC
Interview of Virginia Boylan, Feb. 3,1999, at 6. She did not know, however, whether he ever
expressy made the point about contributions to any congressman or staff member.

“"There was some debate within DOI as to whether elected federal representatives were
"state and local officias’ who must be consulted in connection with an off-reservation
application under Section 20 of IGRA. Moreover, during IGMS's consideration of the Hudson
application, Rep. Steve Gunderson - the Republican who represented the district in which the
dog track was located - requested in writing that DOI lawyers opine on whether it was
appropriate to weigh in on the issue. Kevin Meisner, then alawyer in the Solicitor's Office, told
investigators that he responded to this inquiry in the negative, although he reached this
conclusion based on a genera understanding of the statute, in the complete absence of any
reported legislative or judicial precedents.
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acquisition of off-reservation land to be used for casino gambling." (Emphasis in original.)
Gunderson issued a press release on May 2 stating that his opposition was based on his fear that
approval "would set a dangerous national precedent.” On May 3, 1995, Rep. Tom Barrett (D-
Wis.) adso wrote to the Secretary to express his opposition, relying in large part on the opposition
of "the Ho-Chunk Nation, along with other tribes." Barrett added that the Hudson proposal was
"really an attempt by the current owners of the dog track at Hudson to shore up their operations.”
Rep. Klug also sent aletter on May 3, forwarding a letter from JoAnn Jones expressing the
opposition of his constituents, the Ho-Chunk Nation; Klug did not take a position himself.

In interviews, Interior employees generally agreed that the level of contacts from
members of Congress relating to the Hudson application was high, but not unusual for an
application to take off-reservation land into trust for gaming, given the controversial nature of
such applications. At the time of the Hudson application, though, few of the participants in the
decision-making process at Interior had any point of reference with which to compare their
experience on the Hudson application. Melanie Beller, the director of the DOI congressional
relations office, observed that contacts by members of Congress, which are frequent, are
perceived with greater concern by the Department because of the role that the Congress plays in

appropriations for BIA and the rest of Interior.

2 A gtaff member from Gunderson's office had contacted Sibbison on April 19,1995,
requesting information about whether DOI had approved any off-reservation gaming land
acquisitions, and if so, how many, and how many were "in the pipeline.” DOI E-mail generated
by Heather Sibbison, April 19, 1995. Gunderson's assertion that DOI had not approved any such
applications (presumably based on his staffs earlier contact with DOI) was incorrect. See
Section 11.C.|., supra.



The opponents also sought to "button-hole" certain senators and representatives at a
$1,500 per person joint DSCC-DCCC dinner at the Washington Hilton Hotel on May 23, 1995.
InaMay 12 memo to tribal leaders, Kitto stated that there would "probably be at least 40
Senators and as many as 150 Congresspersons, plus key members of the Administration
attending" the event. Kitto stated that he had "made arrangements for people representing Indian
Tribes to sit at the same tables and to have a Senator or Congressperson to be a guest at that
table." Rita Lewis - deputy director of the DSCC and one of the organizers of the event - told
investigators that Kitto assisted her in organizing an Indian presence at the dinner, aswell asin
getting the tribal leaders seated where they wanted to be at the dinner.””

Sen. Feingold recalls Oneida lobbyist Scott Dacey approaching him during the course of
the May 23 event and asking him to contact Secretary Babbitt about Hudson. Feingold
remembers that he cut Dacey off and told him that he would only weigh in on Hudson through
proper channels because it would have been inappropriate to have an ex parte telephone contact

with the Secretary.™

Other members, however, did not share Feingold's reservations about calling Babhbitt.

Rep. Obey, who had written Babbitt to express his opposition to the Hudson proposal on March

Inan April 1, 1995, memorandum to histribal clients, Kitto stated that Lewis said she would
communicate with the White House "about the politica afect this proposal [Hudson] could have on the
1996 Presidential and Senatorid campaigns.” Lewistold investigators that, dthough she recalls Kitto
sopping by the DSCC after she arrived there in March 1995, she does not recal discussing the Hudson
issue with him or ever telling him that she would contact the White House. Lewis aso noted that she
would not have stated as much because she smply did not have any "juice” with the White House. OIC
Interview of RitaLewis, Nov. 17, 1998, a 2-3.

“With support from his lobbying records, Dacey disputes that this conversation took place at
the May 23" dinner, which he believes he did not attend, and contradicts Feingold's recollection of the
exchange. Rather, Dacey recdls, as he told Feingold saffer Mary Frances Repko at the time that
Feingold had told Dacey a the May 23 dinner that he would cal Babhitt, and would do it confidentialy.
Feingold told investigators that he told Dacey just the opposite. Repko and Feingold legidative director
Suzanne Martinez told us that Feingold told them as much - that he hed told Dacey that he would not
cdl Babhitt - when they approached Feingold about Dacey's statement &t the time.
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7, recalled trying to contact Babbitt by telephone around May 10,1995. Obey recalls being
unhappy about not being able to talk to Babbitt. He had a vague recollection of being put in
touch with someone within the secretariat, but he could not recall who it was or what he said to
that person. Obey believed he probably said something to the effect that he opposed the Hudson
application, and that the only people who supported it were the dog track owners and the three
applicant tribes.

Moreover, an Oberstar staffer stated that she was in an automobile in Minnesota with the
Congressman some time between May 1994 and May 1995 when he called Babbitt on a cellular
phone to discuss the Hudson matter. She recalls that the conversation was highly political in
nature: Oberstar told Babbitt that the Minnesota Democratic delegation opposed the application,
and he made clear that the application proponents were not political friends of the Democrats.
Oberstar also expressed his concerns about the economic impact on Minnesota that might result
from a Hudson casino. The staffer did not think that the call to Babbitt was impromptu; rather,
she knew that the call had been pre-arranged for that day. After the telephone call, Oberstar did
not provide her with any details about what Babbitt had said, nor did they talk about the
substance of the Hudson application. Oberstar denies that such a telephone call ever took place,
and states unequivocally that he never called Babbitt on the Hudson matter. Babbitt said he did

not recall receiving a call from Oberstar about Hudson.™

On April 27, 1995, Gerry Sikorski - a former member of Congress and a lawyer and

lobbyist for the Mille Lacs - had separate meetings about Hudson with Reps. Oberstar and Sabo.

“*In this time period, neither the Secretary nor his specia assistant kept records of calls
placed or scheduled.



Sikorski was making the rounds on Capitol Hill that day with his client, Mille Lacs Chairwoman
Marge Anderson, and they informed the Congressmen of the meeting that had been set for the
next day with Chairman Donald Fowler of the Democratic National Committee. Sikorski said he
wanted to enlist the Congressmen in making certain that the White House and Interior knew how
serious the issue was to the opponent tribes.

b. Hudson Opponents Lobby Sen. McCain With False
Information Regarding the Owner ship of the Hudson
Dog Track

During the spring of 1995, the opponent lobbyists were pursuing a strategy of tainting the
Hudson application by claiming that Delaware North Companies owned the track.” As part of
that strategy, on June 8, 1995, three lobbyists for the opponents - Corcoran, Patrick O'Donnell
and Ducheneaux - met with Sen. McCain to inform him that Delaware North owned the Hudson
dog track, and that there were persistent rumors that Delaware North had connections to

organized crime.”

“*The first date on which the opponents employed this argument is unclear. A Jablonski
memo in this period stated that Broydrick was "working on unearthing some information
involving Delaware North to show [to] Loretta Avent" (a White House staffer), and that
Ducheneaux was working on that issue as well. Jablonski's memo is undated, but its content
suggests that it preceded an April 8 event to which it referred. On April 11, two O'Connor &
Hannan |obbyists spoke with a Washington Post reporter about the allegation. In addition, at an
April 28 meeting at the DNC, the opponents informed Chairman Fowler of the purported
Delaware North connection with Hudson.

In fact, Delaware North had no ownership interest at Hudson. Delaware North owned the
dog track in Kaukauna, Wis., and held amortgage on the dog track in Wisconsin Dells, Wis.
The owner of the Wisconsin Dells track - Thomas Diehl - was a minority partner in the
Havenick venture that teamed with the three applicant tribes in the Four Feathers partnership.
Thus, Diehl held a 1.99 percent interest in the proposed Hudson casino.

' "Delaware North was a significant name to any public official from Arizona. During the
1970s, Delaware North's predecessor entity, Emprise Companies, was embroiled in what
(continued...)
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The Delaware North issue was raised with government officias by the opponents before
the McCain meeting. Oneida lobbyist Scott Dacey raised it with DOI Deputy-Assistant Secretary
Michadl Anderson when he met with him on May 23, 1995. See Section H.F.5., infra. In his
May 8 letter to Harold Ickes following up on the April 28 meeting, Patrick O'Connor had

referred to Delaware North ownership as one of his "political" points:

Senator D'Amato supports this project because it bails out Delaware North, the
company that owns this defunct dog track and also operates another dog track in
Wisconsin. Delaware North is located in Buffalo, New Y ork.

Corcoran testified that he based his assertions about Delaware North's supposed Hudson

198

track ownership on information he received from the St. Croix tribe, Kitto and Dacey.
Corcoran aso testified that he based his belief on information indicating Sen. Alfonse D'Amato
(R-N.Y.) had approached Sen. Danidl Inouye (D-Hawaii), the ranking Democrat on the Senate
Indian Affairs Committee, and asked Inouye "to be neutral” on the Hudson issue.” O'Connor
and O'Donnell maintain that they relied on information from their partner, Corcoran, and other

opponent lobbyists with regard to Delaware North. Corcoran also believed that a state lobbyist -

"(...continued)
McCain characterized as one of the most sensationa crime stories in the state's history. In short,
Emprise was tied to organized crime through rumors and evidence developed by, among others,
an Arizona Republic reporter who was killed in a car bombing that appeared to be related to his
investigative journalism. The Attorney General of Arizona whose office prosecuted the resulting
murder charges was Bruce Babhitt.

“*Corcoran recently testified that he still believes "that Delaware North has an economic
interest in the project,” and owns the track. Corcoran G.J. Test, a 117.

"Corcoran G.J. Test, a 116-17. Information supplied by a Senate Indian Affairs
Committee staffer suggests that in late 1994, D'Amato may have approached Inouye about an
issue relating to a different Wisconsin dog track that Delaware North did own. In that instance,
the staffer explained, Delaware North was seeking legidlation to restrict Indian gaming.
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Ho-Chunk lobbyist Thomas Kraewski, was his recollection - had supported this alegation of

Delaware North ownership. Records reflect, however, that opponent state |obbyists reacted with

concern to the Delaware North allegations.
InaMay 12 fax to Ho-Chunk President Jones, Krgjewski commented on the inaccuracy
of this and other assertions in Patrick O'Connor's May 8 letter:

Enclosed is aletter from O'Connor & Hannan to the White House re: Hudson. |
am concerned that this letter "shades the truth.” You will note that on page 2 he
says that Delaware North owns the Hudson track. According to all accounts this
isnot accurate. If it was, Delaware North would be in trouble with the Wisconsin
Gaming Commission for failing to report. He says that the Wisconsin Democratic
Congressional delegation opposes the project. We are working to that end but that
statement is not accurate at thistime. | am concerned that this may damage the
credibility of opponents to the Hudson track. | am trying to reach Larry Kitto to
express my concern.

Kraewski's discomfort with the Delaware North allegations apparently was shared by at
least one other opponent tribal lobbyist, Ann Jablonski. In aMay 23 memo to Brady Williamson
(aMadison lawyer and Democratic activist), Jablonski noted that the assertions tying Delaware
North to the Hudson track were inaccurate:

By the way, representation of the facts is inaccurate in this letter [from O'Connor
to Ickes dated May 8, 1995].... Delaware North does not own St. Croix
Meadows. It owns the Kaukaunatrack and holds a second mortgage on
Wisconsin Dells Racing. The connector to St. Croix Meadows is Tom Diehl, who
will have a 1.99 percent share in the Four Feathers project (that's the casino at
Hudson) and who owns the Dellstrack... .*”

“’Corcoran's handwritten notes in his diary include aMay 31,1995, entry that reads:
"Memo from T. Krg on Delaware North." Corcoran states, nonetheless, that Krgewski never
told him that Delaware North was not the owner of the Hudson dog track and that he was
unaware of any such concerns.

“*Memorandum from Ann Jablonski to Brady Williamson, May 23,1995.
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In any event, Corcoran and his colleagues decided that the Delaware North information
should be provided to government officials. Corcoran's handwritten notes from a June 1
telephone conversation with MIGA lobbyist Ducheneaux and an unnamed third person read as
follows:

However now a new element i.e. Delaware North-mafia connection - should not

Interior Sec given his trust responsibility for al Indian tribes recognize that that

[sic] this Mafia connection whether true or not means that this project should not

be forced over the protests of the Tribes into existence, he has a responsibility to

protect all the tribes from allowing this kind of element from entering Indian

gaming or it will be used however unfairly by the opponents of Indian gaming to

hint + hurt Indian gaming for al tribes and for al time.*

The next day, June 2, Corcoran enlisted his partner O'Donnell, a long-time friend of Sen.
McCain, to set up a meeting with McCain to inform him of the Delaware North allegations.
O'Donnell set up the meeting, specifically requesting that none of McCain's staff be allowed to
attend - arequest with which McCain complied. The meeting, which took place on June 8 at
2:00 p.m., was attended by McCain, Corcoran, Ducheneaux and O'Donnell. Although accounts
of the meeting vary, it is clear that the three lobbyists brought Delaware North's purported
ownership of the track to McCain's attention, and provided him with a 1994 Wall Street Journal

article raising questions about Delaware North's supposed ties to organized crime. McCain told

“Similarly, in Kitto's June 5, 1995, memorandum to "Tribal Clients" - which also was
sent to Corcoran - Kitto listed among the elements of his proposed Hudson opposition strategy
the need to "[g]et a story in The Washington Post about Delaware North and their relationship
with the tracks in Wisconsin."

Though Corcoran and another O'Connor & Hannan partner did bring the Delaware North
issue to the attention of a Washington Post reporter, no such story ever appeared in The Post.
See George Lardner, Tribal Lobbyists Accused Of Defaming Track Owner; Suit Alleges False
Depiction of Mafia Ties in Casino Dispute, The Washington Post, Sept. 16, 1997 (confirming
that no such article ever ran in the Post).
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investigators that the lobbyists asked him to take the matter to the Department of Justice; the
lobbyists told investigators that McCain offered to take the matter to Justice. Notwithstanding
thejubilant tone of Corcoran's fax to Lewis Taylor afew days later announcing, "Mission
Accomplished!," McCain stated that he never did anything with the erroneous information.

2. Tribal Opponents Seek and Obtain the Assistance of the
Demaocratic National Committee

a. Emergence Of A Strategy For DNC Involvement

In his Dec. 28, 1994, memorandum, MIGA Executive Director McCarthy had counseled
the opposing tribes that they should point out to the Secretary of the Interior "key political
issues’ he should bear in mind in evaluating the Hudson casino application. McCarthy urged the
tribes to emphasize Interior's need to be sensitive to the possible erosion of "Indian political
contributions" as a consequence of the Hudson decision, and the fact that opponent Minnesota
tribes had been "very active politically and are strong Democrats ... [who] contributed heavily in
the November elections and played a key role in our support for President Clinton in 1992."
Seizing on this theme that political considerations would "probably" affect the outcome on the
Hudson application, on February 20, 1995, Kitto advised the St. Croix Tribe to €licit support
from the White House and national Democratic organizations in the Hudson lobbying
campaign.™ Kitto advised the St. Croix to consider:

Communicating directly with the White House about how the politics of this
issue, if approved, will help the Republicans and hurt the Democrats....

**Memo from Larry Kitto to Lewis Taylor, Howard Bichler and Thomas Corcoran, Feb.
20,1995.
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Using Senator Bob Kerry's [sic] office (Kerry wasjust elected to be head of the

Democratic Senatorial Campaign Committee) and the Democratic National

Committee (DNC) to influence the White House.™

Kitto published this strategy to his client just two weeks after his O'Connor & Hannan
colleague, Patrick O'Connor, became actively involved in the St. Croix's opposition efforts.
O'Connor's long history of active involvement in national Demacratic politics included
substantial fund-raising efforts, stretching back to the 1960 Presidential campaign. In 1968, he
served as Sen. Humphrey's presidential campaign treasurer, and then as the DNC Treasurer in
1969 and 1970. He had been active in numerous other national campaigns, including Walter
Mondale's 1980 presidential run and Al Gore's primary campaigns in 1988, for which he and his
wife, Evelyn, served on the finance committee. O'Connor had raised money for each of these
candidates and many other Democrats, had served as chairman of the House and Senate
Campaign Council for four years, and had attained the status of a DNC trustee for his substantial
fund-raising and personal contributions in the early 1990s.

The O'Connors' fund-raising activity in recent years included roles as Minnesota finance
chairs for the Clinton-Gore ticket in 1992, which stemmed from their friendship with the Vice
President. Though Patrick O'Connor's personal financia contributions had waned during 1993
and 1994, by early 1995 the DNC was looking to him again as a contributor and a member of its
old guard who could help introduce the new party leadership to important Democrats in

Minnesota.

To that end, DNC Regional Finance Director David Mercer reached out to the O'Connors

inearly 1995 for help in introducing the new DNC national chairman, Donald Fowler, to
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Minnesota Democratic leaders and contributors. Mercer worked with the O'Connors to plan a
"prospecting” brunch at the O'Connors' home in Minneapolis for that purpose on Sunday, March
5, 1995.” At the function, Patrick O'Connor welcomed the guests and introduced Fowler, who
spoke to the gathering and also met privately with top finance prospects after the function.
Coincidentally, at this time O'Connor also was looking for an opportunity to introduce Kitto to
Fowler.” O'Connor made sure that Kitto was invited to the March 5 event, but Kitto was
unable to attend.

The March 5 brunch was not Fowler's first encounter with O'Connor. Fowler recalled
meeting O'Connor in the early 1970s, and felt the two men had developed a casua friendship
rooted in their involvement in national Democratic politics. Fowler looked to O'Connor as one
of the more senior, established members of the DNC. Nonetheless, O'Connor told investigators
he could not recall ever having directly met Fowler prior to the March 5 brunch event.

Fowler's national and party prominence increased radically when he was elected National
Chairman of the DNC on Jan. 21, 1995, having been nominated for the post by President Clinton
after Clinton received the counsel of his Deputy Chief of Staff for Policy and Political Affairs,
Harold Ickes. Following the Democrats' disastrous performance in the 1994 mid-term elections,
when they lost control of Congress, and with the President facing a re-election contest less than
two years away, the White House had decided to change the leadership at the DNC and selected

Fowler.

“*Event Briefing from David Mercer to Chairman Fowler, March 3, 1995.

“*The brunch briefing memo suggests that O'Connor was identifying Kitto to the DNC
as aresource for Indian outreach. O'Connor cannot now recall if he also had determined by that
time that Fowler and the DNC could be helpful to him and Kitto on the Hudson matter.
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b. DNC's Fund-Raising Strategies in Anticipation of the
1996 Presidential Election

The DNC is the primary national operational organ of the Democratic Party. The
Committee itself is a group of about 440 elected and ex officio representatives from the various
states and territories, with elected national and genera chairmen and certain inferior elected
officers (treasurer, secretary, vice-chairmen and finance chairmen). The DNC operates through a
central headquarters in Washington, D.C, which is administered and staffed by a nonprofit
corporation, the DNC Services Corporation.™

As of early 1995, the DNC was organized into severa divisions, primary among them
Administration (operations and accounting), Finance (fund-raising), Campaign (political) and
Communications (message). The national chairman oversaw all of these units, with divisiona
directors reporting to him directly as well as through a chief of gaff, who reported to the national
chairman and essentially functioned as the executive director and day-to-day administrator of the
organization. Most of the DNC staff were paid professionals.

Fowler's election as National Chairman represented something of a departure from the
DNC's traditional organizational alignment. For the first time, the party chose to install a
bifurcated leadership team, with "National Chairman" Fowler sharing duties and authority with a

"Genera Chair,” Sen. Christopher Dodd (D-Conn.). Effectively, Fowler conducted the business

of the DNC, while Dodd served more as a spokesman, with primary communications duties and

“That entity holds by assignment al funds raised and owned by the DNC, except non-
federa contributions {i.e., funds not regulated by federa law), which the DNC uses typically to
support state party committees.



shared, lesser duties in al other areas. The two chairmen consulted before finalizing significant
decisions, such as the naming of divisional directors.

By its own description, the DNC has three mgor functions: (1) overseeing the
Democratic presidential nominating process and staging the Democratic National Convention;
(2) developing and communicating policy positions; and (3) helping to elect Democratic
candidates at al levels of government. The finance division supports particularly the first and
third of these functions. Though it has its own chairman, who serves both an honorific and an
active function without pay, Fowler stated the DNC chairman is the ultimate head of the finance
division, with fina responsibility for its bottom line. He must pursue the finance division's
mission of raising financial support for the operations of the DNC, including its convention and
campaign support activities, while cultivating and promoting the relationship of the national
party with its core financia supporters.

To cultivate, sustain and promote contributors, the DNC recognized various fund
councils, divided along giving levels and, in some cases, certain demographic lines. As of 1995,
entry level contributors were often solicited to groups such as the Saxophone Club and the
Women's Leadership Forum. Individua donors able to contribute at least $5,000 annually were
recruited to the National Finance Council, while individual and business contributors within the
$10,000 to $15,000 base level were solicited for the Democratic Business Council. The two

highest councils were the trustees, who each contribute at least $50,000 or raise at least $100,000



annually, and the managing trustees, who each give at least $100,000 or raise $250,000 from
others.”

Though housed in the DNC's headquarters building, two congressiona finance operations
work separately to raise funds for federal candidates. the Democratic Senatorial Campaign
Committee (DSCC) and the Democratic Congressional Campaign Committee (DCCC). Both
organizations target many of the same contributors who support the DNC and the Democratic
presidential campaign committees, but the spending focus of these entities is on congressional
candidates, and their staffs and fund-raising efforts are both of a far more limited scale. These
committees both compete and coordinate with the DNC and the presidential campaign
committees, the latter efforts occurring at times when donors have reached their maximum levels
of participation to one organization, and can then be encouraged to support the others.

As Chairmen Fowler and Dodd took over the reins at the DNC, there was an
unprecedented imperative to increase the DNC's fund-raising capacity. The Republicans had
dominated the Democrats in the 1994 congressional elections, from which the DNC emerged

saddled with $4 million in debt, and the 1996 general election was expected to cost more than

“*The DNC promoted membership in these councils by assigning certain perquisites to
each level of giving. One DNC document described the trustee program as "a small circle of the
Party's most committed, influential members,” "the true foundation of the Democratic Party,"
composed of "special friends of the Party” who "serve as valuable spokespersons and counselors,
guiding the Democratic Party in its effort to make government an asset to American families and
businesses.” Undated DNC Trustee Program Profile. Another program profile outlined trustee
privileges including, among other things: invitations to a number of events each year with the
President and Vice President; opportunities to participate in foreign trade missions; frequent
news and policy briefings, and a promise that "[e]ach Trustee is specifically assigned a DNC
gtaff member to assist them in their personal requests.” Undated DNC Trustee Events and
Membership Requirements Profile. When the news media published highly critical reports based
on such program materials in June and July 1995, however, the DNC revamped the fund
councils, eliminating specific promises of benefits and reducing the number of councils.
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any previous election in U.S. history. By early April 1995, the Finance Chairman and Finance
Director of the DNC had moved to the Clinton/Gore '96 Committee headquarters to establish the
finance arm of the President's re-election campaign. Over the subsequent 19 months, Harold
Ickes would oversee a close coordination of the finance and budget functions of the DNC and
Clinton/Gore '96 to ensure that sufficient money was raised to wage and support the President's
campaign.

Since January 1994, Ickes had served as White House Deputy Chief of Staff for Policy
and Political Affairs. In that role, he had both substantive and political duties within the
Administration. It was Ickes who contacted Fowler late in 1994 and asked if he would accept the
DNC's national chairmanship.”™ Ickes also participated subsequently in the selection of other
key DNC officials under Fowler.

By early 1995, Ickes had become the Administration's point man for contact with the
DNC and the Clinton/Gore '96 Committee. As that year progressed, Ickes said a larger and
larger focus of his work was to ensure the re-election of the President. Ickes stated that he
closely coordinated the efforts of both political organizations with regard to fund-raising goals

and results, as well as scheduling of the President's and the Vice President's time for finance

“’Ickes and Fowler were well acquainted before Fowler took the reins at the DNC in
January 1995. They had worked together on the 1980 Democratic National Convention, and had
served together for many years (and still do) on the DNC's Rules and By Laws Committee.
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activities.” Over time, Ickes noted, this three-way coordination also entailed the conduct of the
campaign itsdlf.

Ickes conferred several times aweek with both the DNC and Clinton/Gore '96 finance
leaders, and Fowler personally reported to Ickes systematically on the fund-raising operations and
results at the DNC. According to Ickes, he and Fowler developed a close working relationship,
speaking several times per week on various matters during the first half of 1995.

By the late summer of 1995, the DNC's role in support of the President's re-election
campaign became further magnified. On Sept. 10, the White House determined that a mgjor
advertising campaign should be launched promptly, with the DNC financing issue ads supporting
the President's accomplishments and agenda. This project significantly increased the DNC's
fund-raising burden for the 1995-96 cycle, when the DNC assumed responsibility ultimately for
raising approximately $200 million in support of its various activities, including the media

campaign supporting the President's re-election effort.

C. DNC Native American Fund-Raising Prior to Spring
1995

By early 1995, the DNC had received significant contributions from only afew Indian
tribes. Though traditionally a strong Democratic constituency, Native Americans had long felt
neglected by both magjor national political parties. During the 1992 genera election, some Indian
leaders mobilized their electorate by organizing Native Americans for Clinton-Gore (NACG), a

national group directed primarily at organizing voter registration and turn-out drives in key states

“’Looking back on this activity, Ickes stressed that his fund-raising focus was on
"aggregate” numbers and not individua contributors, and that the fund-raising itself was not
done from the White House. Grand Jury Testimony of Harold Ickes, April 28, 1999, at 14-15
(hereinafter "Ickes G.J. Test.").
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where Indians represented large or swing constituencies. Kevin Gover (who became Assistant
Secretary for Indian Affairs at Interior in 1996) and Michael Anderson (who has served as
Deputy Assistant Secretary for Indian Affairs since early 1995) were among the leaders of this
group. Both men had been active in Indian legal and political issues in the past. NACG
remained active on areduced level after the 1992 general election.

As compared to this electoral organizing, far less work had been done historically on the
national level to court Indian political contributions. One obvious reason was the relative
poverty of many Indian tribes. Indian gaming altered the financial landscape of Indian country,
however, equipping severa tribes to participate in state and national politics through financial
support of candidates and parties. By early 1995, only a few tribes had distinguished themselves
as substantial supporters of either state or federal candidates and parties, or both. Some of the
tribes opposed to the Hudson casino proposal were already regular supporters of their
congressional representatives and state Democratic parties - either through tribal contributions,
PAC giving, or donations from tribal leaders personally.™ No tribe in the country, however, had
developed a contribution record to rival that of the Mashantucket Pequots of Ledyard, Conn.

Having only opened their Foxwoods Resort Casino in February 1992, by early 1995 the
Pequots were amgjor force in political finance. In both 1992 and 1993, the tribe made $100,000
contributions to the DNC. In 1994, the Pequots contributed $250,000 directly to the DNC and an

additional $500,000 to avariety of state Democratic parties through the DNC's "directed donors"

* See Section 1. J.6., infra, for a summary and evaluation of opponent tribal
contributions.
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program.™ During that year, they were the second largest contributor of any kind to the DNC,

and they received attention befitting this stature.” Their Chairman, Richard " Skip" Hayward,
was recognized as a DNC trustee, and invited to numerous functions over the next few years,
including dinners and coffee with the President at the White House. Pequot tribal |eaders met
privately with then-DNC Chairman David Wilhelm in 1994, and again with National Chairman
Fowler in late 1995. The Pequot tribal |eaders were able to arrange meetings with high-ranking
Administration officials on matters of concern to them, including a meeting with Ickes regarding
an application they had pending during 1994 and 1995 for acquisition of land-in-trust for the

expansion of their Foxwoods Resort Casino property.

**Through this program, the DNC solicited contributions to state party committees which
contributors delivered to the DNC and the DNC then distributed the checks. This program
alowed the DNC to make allocation decisions about non-federal money it collected and then
distributed directly to the committees, receiving credit for the fund-raising and maintaining some
influence over the contributions of magjor donors.

**The Pequots' political activity also received substantial national media attention. See,
e.g., Leading GOP Business Donor Gave Democrats Late Help, The Washington Post, Dec. 9,
1992, at A21 (noting Pequots $100,000 DNC contribution in 1992); Indian Leaders Bring
Concerns to Clinton Team, Gannett News Service, Dec. 17, 1992 (quoting Michael Anderson,
executive director of the National Congress of American Indians, who described the Pequots
$100,000 1992 DNC contribution and the efforts of Native Americans for Clinton-Gore during
the presidential campaign); Party Finances Do Not Reflect the Victors and the Vanquished, The
Washington Post, Feb. 22,1994 at Al 5 (noting Pequots' $100,000 DNC contribution in 1993 to
the Democrats' health care campaign); Givers Largess Is Putting Heat on Clinton, the New
York Times, June 22, 1994 at Al (reporting Pequots' Democratic Party contributions from July
1992 to March 1994 as $300,000); Gambling Means Wealth, Political Access for One Tribe,
National Public Radio, Aug. 8, 1994 (quoting Kevin Gover of NACG: "l don't believe in the
theory of buying politicians, but | do believe in buying access, and that's what the Mashantuckets
have done."); New Game for Pequots. Party Politics, the New York Times, Aug. 30, 1994 at Bl
(describing Pequot contributions and pledges to state Democratic parties in 1994 totaling
$500,000); Tribe Donates $10 Million to Planned Indian Museum, The Washington Post, Oct.
25,1994 (noting Pequots' donations of $500,000 to DNC).
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Before 1995, the DNC made only halting efforts to recruit and reward Native American
support for the Democratic Party. Recognizing that the volunteer organizational support of
Native Americans for Clinton-Gore and the financia support of the Pequots had been influential
in the 1992 elections, in 1994 the DNC considered the formation of an American Indian
Advisory Council and the hiring of an Indian staffer, as recommended by both NACG and the
Pequots. Based on the support and success of the Pequots, the DNC leadership in 1994 also
recognized the potential for other Indian gaming tribes to support the Party financially. The
DNC finance chairman from 1994 through early 1995 understood that the Pequots were clearing
aprofit of $1 million per day at Foxwoods.”* Prior to 1995, however, the DNC did nothing
more in this regard than to designate a campaign division staffer as Native American outreach
coordinator. Likewise, aside from direct, high level cultivation of the Pequots, there is no
indication that the DNC assigned priority or resources to developing further financial support
from the Indian community prior to the spring of 1995. The DNC finance director attributed this
fact to the DNC's habit of relying on established donors for repeated support, without
aggressively courting new resources.

Amidst this climate, two seemingly independent developments in 1995 focused the
DNC's attention on the Native American community as a financia resource: first, Patrick

O'Connor's efforts to enlist DNC support for the Minnesota and Wisconsin tribes opposing the

“See also, Tribe Donates $10 Million to Planned Indian Museum, The Washington Post,
Oct. 25,1994 at Al ("The Pequot casino reportedly earns profits of $600 million a year.");
Indian Tribes Say Aid Comes Only To Those Who Donate to Democrats, the New Y ork Times,
Nov. 17,1997 at A20 ("Foxwoods Resort Casino grosses $1 million aday"); O'Brien, Bad Bet at
131 (Foxwoods revenue estimated at $811 million for 1995).
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Hudson casino proposal; and, second, DNC finance staffer Adam Crain's efforts to cultivate
Indian contributions nationally through contacts with a number of volunteer solicitors.™

d. Patrick O'Connor and Larry Kitto Meet with DNC
Chairman Fowler on March 15,1995

O'Connor's efforts to get DNC support for the Hudson opponent tribes began soon after
the Minneapolis luncheon he and his wife hosted for Fowler. On March 13, Mercer informed
DNC Finance Chairman Truman Arnold and the senior DNC finance staff that Patrick and
Evelyn O'Connor would be coming to Washington soon and should meet with Arnold about their
role in fund-raising in Minnesota, as a follow-up to their March 5 visit with Fowler. Mercer
proposed that Arnold recruit the O'Connors to a"Blue Ribbon Committee" of supporters, or at
least that he hold them to "a committed amount for 1995 and 1996."** Arnold responded to this
proposal by meeting with the O'Connors and Mercer over lunch on March 16. The participants
had no recollections and there is no documentation of the discussion at that gathering, but
O'Connor did bill the St. Croix Tribe for attending this meeting.

By March 15, Mercer learned from Patrick O'Connor that O'Connor would bejoined in
Washington during this trip by his O'Connor & Hannan colleague, Larry Kitto, whom O'Connor
wanted to introduce to Fowler. In abriefing memo to Fowler clearly identifying both O'Connor
and Kitto as representatives of American Indian interests and labeling Kitto as both alobbyist
and an executive with an American Indian gaming company, Little Six, Inc., Mercer explained

two "issues" for this meeting, as he understood them from O'Connor:

**The latter course of events is discussed in Section H.J.3., below.

2*M emorandum from David Mercer to Truman Arnold, Richard Sullivan, Ari Swiller and
Jennifer Scully, March 13,1995.



Kitto is supportive of the DNC and O'Connor believes we can raise his level of
participation. The meeting helpsto reinforce Kitto's relationship with the DNC
and by extension our relationship with the American Indians in Minnesota.
O'Connor and Kitto are meeting with Tom Collier to represent the concerns of
several Minnesota tribes about a neighboring Wisconsin dog track that might be
converted into acasino. Apparently severa Wisconsin tribes, led by the St. Croix
[sic], have submitted a bid on the track and are seeking to establish "land in trust"
with the Department of Interior. According to O'Connor and Kitto, this would

lead to direct competition to Minnesota gaming operations - Little Six and
Treasure Idand casinos - and bring economic hardship to Minnesotatribes.

Mercer scheduled time for O'Connor and Kitto to meet with Fowler on March 15, which
happened to be O'Connor's 75" birthday. This meeting followed O'Connor and Kitto's meeting
with Collier at Interior on the same date. Mercer informed his superior, DNC Finance Director
Richard Sullivan, that the March 15 meeting was part of an effort to cultivate O'Connor as a
contributor and fund-raiser. Mercer specificaly noted that O'Connor had Indian clients whom
O'Connor had identified as potential DNC financia contributors.

In advance of the March 15 meeting, Fowler's staff "briefer" met with Mercer, who told
her that Minnesota Indian tribes contributed money to the DNC, while Wisconsin Indian tribes
did not. The briefer's notes of the discussion suggest that either she or Mercer felt Fowler should
be "non-committal re: casino."*

No witness has recalled any details of the discussion during Fowler and Mercer's March

15 meeting with O'Connor and Kitto.”* A week later, however, Fowler sent acknowledgment

“Memorandum from David Mercer to Chairman Fowler, March 15, 1995.

“*Memorandum from David Mercer to Chairman Fowler, March 15, 1995 (annotated
version).

“*0'Connor only recalls generaly that, sometime prior to April 28, he introduced Kitto
(continued...)
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letters to both O'Connor and Kitto. Fowler thanked O'Connor for the introduction to Kitto and
"the good discussion on how we might reach out further to the American Indian community.”
Fowler expressed appreciation to Kitto for his "leadership ... in the American Indian
community,” and his "ongoing support.” Kitto's subsequent report of the event was more
specific as to the Hudson matter, however. In his March 27, 1995, status report to the St. Croix,
Kitto wrote that Fowler and DSCC officia Rita Lewis (with whom O'Connor and Kitto had a
separate meeting on March 15):

both said that they would communicate with the White House, at the appropriate

time, about the political affect [sic] this proposal could have on the 1996

Presidential and Senatorial campaigns that are just now being launched.

There is no direct evidence of any further contact with Fowler by O'Connor and Kitto
prior to April 28, 1995. In the meantime, though, Fowler did have occasion to take note of the
massive financia capacity and Democratic support of the Pequots. A March 30,1995, briefing
memo to Fowler stated: "[t]he Pequot Tribe have been very generous to the [DNC] in terms of
donations. Skip Hayward ... has given $325,000 in reportable donations and $250,000 in
directed donor dollars." In fact, both figures understate the actual Pequot contributions to that

point in time, but they reflect the minimum level of documented information Fowler had received

about gaming tribes' contributions to the DNC.

*(...continued)
to Fowler and discussed fund-raising from American Indians.
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e Discussions Among the Tribal Opponentsin
Anticipation of the April 28,1995 Meeting

Coordination between the Minnesota and Wisconsin tribes opposed to the Hudson
application continued throughout the spring. In late March, Lewis Taylor sent amemo to Stanley
Crooks inviting MIGA membersto an "informa meeting" on March 31 in Eau Claire, hosted by
the St. Croix and Ho-Chunk tribes of Wisconsin.”™ The purpose of the meeting, according to
Taylor's memo, was "to develop strategies on 'killing' the Hudson project.”* Although the
Minnesotatribal leaders did not attend this meeting, the memo reflects the avowed common goal
of the Minnesota and Wisconsin tribes at this time.

On April 6, the Ho-Chunk Nation issued a press release formally opposing the Hudson
casino proposal. Echoing MIGA's view, the press release stated that the Ho-Chunk "oppose the
casino because it could cause the uncontrolled expansion of gambling,” leading to the approval
of other off-reservation casinos, to the ultimate detriment of "all of Indian gaming.” At this
time, Ducheneaux was exchanging information on the Hudson matter with Cindi Broydrick, a
lobbyist for the Oneidatribe in Wisconsin. McCarthy was circulating information to MIGA
members regarding the recent break-up of the Wisconsin Indian Gaming Association. Kitto,
representing the St. Croix, also was giving MIGA regular updates on the activities of the
Wisconsin tribes.

During the week of April 18,1995, the National Indian Gaming Association held its

annual conference in Green Bay. The conference was held at the Oneida tribe's Radisson Hotel,

‘Letter from Lewis Taylor to Stanley Crooks, undated.



and was attended by a number of tribal leaders and lobbyists, including Kitto, McCarthy, Taylor,
Sikorski and Ducheneaux. On April 20, the last day of the conference, tribal leaders and
lobbyists from Minnesota and Wisconsin held a well-attended separate break-out meeting
"jointly to plan a strategy to defeat the Hudson Dog Track proposal."* Kitto represented the St.
Croix at the meeting, and reportedly was a very active and vocal participant. According to
Sikorski, Kitto described the involvement of O'Connor & Hannan, and the fact that both
O'Connor and Corcoran were advancing the St. Croix's efforts to oppose the application. Kitto
also cited the alleged involvement of Delaware North and its purported ties to organized crime,
explaining that this was information that should be brought to the attention of Interior
policymakers or others in the Administration. Kitto encouraged the group repeatedly to contact
members of Congress and to enlist the DNC, as part of an effort to impress upon Interior and the
White House the importance of this matter. Sikorski recalls Kitto's specifically noting that
O'Connor would be attempting to contact Ickes.

Kitto emerged from the April 20 meeting focused on pursuing a DNC meeting. The very
next day, O'Connor's daytimer notes contain the names "David Mercer" and "L. Hartigan,” with
their office phone numbers, suggesting that he was attempting to reach the DNC Deputy Finance
Director and the Clinton/Gore '96 Finance Director at thistime. O'Connor's billing records
reflect specificaly that he and Kitto discussed setting up appointments with the DNC and the
White House during an April 22 conversation, suggesting that the DNC meeting was arranged on

that day or soon thereafter. Kitto recalls that he personally made the arrangements, apparently

"Minnesota Legidlative Update," from Larry Kitto to Tribal Clients, April 17-21, 1995.



with the assistance of Mercer, who was by then O'Connor and Kitto's point of contact at the
DNC.

By April 25, O'Connor and Kitto had gotten the opponent group on Fowler's schedule for
ameeting on the afternoon of Friday, April 28. MIGA's McCarthy promoted the meeting to his
membership in amemo that day, claiming that in addition to Fowler, "atop level White House
Staff member, and top level staff from Senators Kerrey, Daschle and Wellstone's offices would
attend. McCarthy added:

The purpose of this meeting is to discuss our position on the Wisconsin Dog

Track Fee to Trust Proposal with influential [Democr ats in Washington. The

people we will be meeting with are very close to [President Clinton and can get

thejob done. Your input is very essential as these folks want to talk with elected

Tribal officials.

A day later, MIGA held ameeting in St. Paul, at which Kitto, BlueDog and McCarthy reported
on the schedule set for the DNC meeting and other meetings that tribal opponent |eaders were
arranging for April 27 with members of the Minnesota and Wisconsin congressional
delegations.™

Notwithstanding McCarthy's assertion in his April 25 memo, no White House witness

had any recollection of receiving an invitation to the April 28 DNC meeting, or even any notice

of it. There is no evidence of what came of the suggestion of having White House

“*As noted above at 123-24, on April 27, Sikorski and Chairwoman Anderson met with
Reps. Oberstar and Sabo, and informed the congressmen of the April 28 DNC meeting. On that
same afternoon, an Oberstar staffer called Duffy's office to schedule a meeting for Oberstar with
Duffy and Collier. The meeting - which Collier, Duffy and Skibine all attended - took place at
Oberstar's office on May 2. See Section I1.F.1., infra. Neither Sikorski nor Anderson recalls
prompting Oberstar at their April 27 meeting to set up the Interior meeting, but the timing makes
it likely Oberstar's desire for ameeting with Collier and Duffy was precipitated by the Sikorski-
Anderson meeting.
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representatives at that gathering. Likewise, no witness from the offices of Sens. Wellstone,
Kerrey or Daschle has any recollection of being invited to the April 28 meeting, and there is no
evidence - apart from McCarthy's memo - that anyone from those offices ever agreed to attend
the meeting. In addition, all available evidence indicates that there was no congressional
presence at that meeting, though not for want of effort by opponent lobbyists.

McCarthy's memo did not mention the Senators from Wisconsin, Russell Feingold and
Herb Kohl; yet, their staffs recall that they considered attending the DNC meeting. On April 27,
Feingold legidlative assistant Mary Frances Repko met with Ho-Chunk President JoAnn Jones.”
At that meeting, Jones raised the April 28 DNC meeting with Repko, telling Repko that
Chairman Fowler and White House staff would be attending. As Repko was meeting with Jones,
Ann Jablonski called Feingold's office to invite Feingold or his staff to the DNC meeting. She
indicated that, in addition to the opponent tribes and their representatives, staff from the offices
of Sens. Kerrey, Daschle and Wellstone would be in attendance.™

In response to Jablonski and Jones's invitation, Repko asked whether Sen. Kohl's office
had been invited to the DNC meeting; Jablonski told her that Kohl had not been invited due to an
oversight by Lewis Taylor. Repko then called Melissa Jampol, aKohl staffer, to ask whether she

would attend the DNC meeting with Repko. Jampol told Repko that she had not heard about the

“Feingold had met the previous day, April 26, with Red Cliff Chairwoman Rose Gurnoe
and other applicant tribal leaders concerning their casino application.

“*|t is quite possible that Jablonski may have based this information on the McCarthy
memorandum itsalf.
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DNC meeting, but that she was interested in attending.” Jampol then spoke with Kohl's chief
of g&ff, Ted Bornstein, who told Jampol to find out more about the DNC meeting. Jampol called
the DNC and spoke to an unidentified woman who took a message. After her firgt call to the
DNC, Jampol spoke to Bornstein and Kohl's legidative director, Kate Sparks. Bornstein and
Sparks decided that Jampol should not attend the DNC meeting because Sen. Kohl's position
was not going to change - he would take no position on the Hudson application - and because
the Hudson issue should not be linked with the DNC and its fund-raising efforts.

Sometime after Kohl's office made the decision not to attend the April 28 meeting,
Fowler personally returned the telephone call to Jampol. Jampol does not recall any substantive
details of what she believes was a three or four-minute call. A contemporaneous record,
however, reflects that Fowler asked Jampol if she would be attending the meeting, and she said
no.”" Fowler has no recollection of speaking to Jampol or to any other congressiona staffer

about the April 28 meeting.

In the wake of media reports of potentially improper political influence and contributions

affecting the Hudson application, Sen. Feingold's legidative director prepared a February 1997

“*Jampol stated that sometime on April 27, Scott Dacey also called to invite her to the
April 28 DNC meeting.

“’Repko created a contemporaneous record of Jampol's comments about the Fowler call,
and has a present recollection of her conversation with Jampol, as well. Jampol apparently called
Repko back after the Fowler call and recounted the call to her. Repko recalls Jampol's telling
her that Fowler was "surprised” to hear that the April 28 tribal meeting, about which she had
called the DNC, related to the Hudson casino proposal. OIC Interview of Mary Frances Repko,
Nov. 6 and 10, 1998, at 5. Jampol informed Repko that Fowler understood the meeting to be a
"courtesy call" with the tribes, arranged by McCarthy. Memo from Mary Frances Repko to Sen.
Feingold, April 27,1995. Repko reported that, according to Jampol, Fowler "didn't know this
was a controversial issue.” Id.
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memo that documented two instances of "inappropriate contact" in connection with the Hudson
matter.” One of those instances concerned the invitation to attend the April 28 meeting at the
DNC.” The memo contains details that conflict somewhat with Repko's and Jampol's
recollections. Feingold agreed with Martinez that no one from his office should attend the DNC
meeting. Feingold told investigators that the invitation to attend the meeting was unusual and
"Inappropriate” in light of the substantive nature of the meeting at the DNC.
f. Tribal Opponents Meet with Fowler on April 28,1995

On April 28, 1995, at 3:00 p.m., at least 10 representatives of the tribes opposing the
Hudson application met at DNC headquarters with National Chairman Fowler and Deputy
Finance Director David Mercer.”™ Various accounts indicate that the meeting lasted somewhere
between one and two hours. On the day of the meeting, Kitto provided Mercer alist of expected
attendees, alist of the applicant tribes, and a brief synopsis of the opponent group's concerns:

All tribal leaders at this meeting oppose the conversation of the dog track at

Hudson, Wisconsin, to an Indian gambling casino .... Mr. gaiashkibos "Gosh" is

the Tribal Chairman of the Lac Courte Oreilles Band, and he ran for the

Wisconsin State Senate as a Republican. We believe that Republican Governor

Tommy Thompson of Wisconsin will support this off-reservation Indian gambling

project; we also believe it will become a huge off-reservation, destination-
entertainment complex project vacuuming most of the existing tribal gaming

“*Memo from Suzanne Martinez to Sen. Feingold, Feb. 22,1997.
The other instance is discussed above at 122 and n. 194.

“*The known opposition participants in the meeting were Carl Artman (Oneida lobbyist),
Melanie Benjamin (Mille Lacs tribal officer), Kurt BlueDog (Shakopee counsel and lobbyist),
Stanley Crooks (Shakopee Chairman), Franklin Ducheneaux (MIGA and Mille Lacs counsel and
lobbyist), JoAnn Jones (Ho-Chunk President), Larry Kitto (MIGA and St. Croix lobbyist),
Patrick O'Connor (St. Croix counsel and lobbyist), former Rep. Gerry Sikorski (D-Minn.) (Mille
Lacs counsel and lobbyist), and Lewis Taylor (St. Croix Chairman).
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customers in this region of the country. The present owners of the dog track are
from New York, and Senator Al D'Amato is pushing their bail out very hard.

Fowler's schedule for this date reflects the expected attendees, and notes that a separate
briefing would be available that morning. Mercer suspects he did create such a document, but no
copy of it has ever been produced to investigators.

O'Connor's hilling records indicate that he and Kitto met with Mercer prior to the group
meeting, to discuss a "contributions program for the Indians." Neither O'Connor, Kitto nor
Mercer recalls such adiscussion on April 28. Kitto recalled fund-raising discussions with

231

Mercer around this time, but did not recall aparticular meeting on the subject.” Mercer
acknowledges that he was in contact with O'Connor and Kitto throughout this time frame
regarding fund-raising generally, and Indian fund-raising in particular, but he and Fowler both
dismiss the notion that the April 28 meeting was meant to include any discussion of Indian fund-
raising along with the planned focus on the tribes' concerns about the Hudson casino

232

application.” Yet, Mercer acknowledges that the April 28 meeting was a"follow-up" to the
March 15 meeting of O'Connor and Kitto with Fowler and Mercer.” Mercer's own briefing
sheet for that earlier meeting demonstrates that the focus of the March meeting was on two

issues. Native American participation in the DNC and the Hudson matter.

“’Kitto acknowledged that his April 26,1995, daytimer contains notations he made about
Indian fund-raising goals he was then discussing with other persons relating to the DNC and the
Re-election Campaign.

“Kitto testified, however, that Fowler was aware that O'Connor and Kitto were helping
to raise money for the DNC.

0l C Interview of David Mercer, Oct. 22, 1998, at 5.
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O'Connor and Kitto both assign the purpose of the April 28 meeting squarely to the
Hudson issue, and their hope that Fowler would contact the White House and cause it to
intercede with Interior so that DOI would pay heed to the opponent tribes' arguments.
O'Connor testified before the House Committee on Government Reform & Oversight that he
specifically was targeting Ickes as the person he wanted Fowler to call, and further hoped that
this intercession might yield a meeting for O'Connor and his clients with Ickes directly.”

Among the 12 known participants in the April 28 meeting, there are significant
differences of recollection on certain important issues. Indeed, even the authors of notes and
roughly contemporaneous memoranda about the event have present recollections that sometimes
conflict with their own prior writings. One central witness to the events - Larry Kitto - has since
died. Nonetheless, certain predominant themes emerge from the available record and
recollections of the meeting.

Most witnesses, including Fowler, recall that he greeted the large group after their arrival
and met with them in his office, joined by Mercer. Fowler opened the meeting by expressing his
interest in hearing the group's concerns, and thanking their representative, O'Connor, for
bringing them to see him. Fowler was receptive, responsive and attentive, taking notes through

much of the discussion. From the outset of the meeting, Fowler acknowledges that he

understood that the group wanted him to call the White House and Interior on their behalf.

O'Connor and Kitto proceeded to introduce the tribal leaders and their representatives.

According to most of the meeting participants, O'Connor either stressed or said words to the

“In statements to investigators on this issue, O'Connor backed away from the certainty
of his prior testimony. Sikorski recalls, however, that prior to the April 28 meeting, Kitto had
said O'Connor would be trying to contact Ickes about the Hudson matter.
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effect that the tribes and their representatives had been "good, loyal Democrats' and "good
friends" of the Democratic Party who had supported the DNC and the Clinton/Gore campaign in
the past.” Fowler recalls that O'Connor "clearly identified these people as being supporters of
the Democratic Party," and added that, knowing O'Connor, "it would not surprise [Fowler] that
[O'Connor] did mention financing."* O'Connor denies recollection of any comments about
financia support, but his own partner, Corcoran, recalls O'Connor's reporting such details to him
shortly after the DNC meeting.

One lobbyist, Carl Artman,”” maintains that later in the meeting, Fowler responded to
these remarks regarding financial support and the tribal requests for assistance by commenting
that the tribes would need to be supportive of the party in the future; President Jones recalls the
DNC chairman's remarking that he "hoped" the tribes' support would continue.” Y et another
of the lawyer-lobbyists at the meeting, Sikorski, specificaly recalls that it was O'Connor who

told Fowler that these tribal |eaders had been "very strong supporters' or "contributors' in the

“See, e.g., Ducheneaux G.J. Test, a 86 ('l think [O'Connor] probably made the pitch
that these were good loyal Democrat tribal representatives ... [who] supported the President,
[and] supported Democratic candidates."); Grand Jury Testimony of Kurt BlueDog, Dec. 16,
1998, at 116 (O'Connor "probably” said that the tribes were "good Democrats or had been
supporters of the Democratic Party in the past."); and S. Crooks G.J. Test., April 21, 1999, at 86
(he "think[s]" either O'Connor or Kitto said that "the tribal representatives who were [at the
meeting] had been good supporters of the Democrats in the past.” He aso remembers that either,
or both, used the phrase "good friends.").

“*Grand Jury Testimony of Donald Fowler, May 21, 1999, at 89-90 (hereinafter "Fowler
G.J Test.").

“’Artman was an employee of the Onelda Nation and an enrolled member of the tribe.

“*Grand Jury Testimony of JoAnn Jones, Oct. 23,1998, at 23 (hereinafter "J. Jones G.J.
Test.").
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past. Sikorski recounts that O'Connor then cast a "predatory look" at the tribal members and
assured Fowler that they would contribute again in the future.”

When O'Connor yielded the floor to the tribal members, at least three of the tribal
officials spoke: Taylor, Jones and Crooks. They spoke of their tribes, and the opportunities that
gaming operations had afforded them. They described their past support for Democrats, while
frequently referring to Lac Courte Oreilles Chairman gaiashkibos as a Republican. They also
generally aligned the applicants with Republican politics. They detailed the geography of the
tribes on each side of the issue and, framing the issue in relation to the IGRA factors for off-
reservation applications, they explained their pursuit of economic impact studies and their desire
to submit those studies to Interior to establish that a Hudson casino would be "detrimental to the
surrounding community."* Fowler's notes reflect that the tribal leaders further alluded to the
opponent group's contact with Interior Chief of Staff Collier, whom they believed was disposed
in favor of the application. Fowler also noted that they provided their understanding of the
positions being taken by Gov. Thompson and some of the area's congressmen and senators.

Severa witnesses recall St. Croix Chairman Taylor commenting specifically on his
tribe's past financial support of the Democrats, and the St. Croix's willingness and intention to

continue that support. Indeed, Artman recalls Taylor's announcing, "I can write a check right

“*Sikorski felt that O'Connor crossed the line - at least Sikorski's "personal line" - in
drawing a nexus between future contributions and a request for specific assistance through this
remark.

“Donald Fowler's Meeting Notes, Apr. 28,1995.
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now."** Taylor himself acknowledges having told Fowler at the meeting that he would be
willing to contribute more funds if it would help consideration of his tribe's various concerns.
Fowler does not recall that statement. No witness suggests that Fowler responded to it directly,
except Taylor, who recalls Fowler's saying that sometimes political contributions help,
sometimes they do not, but that Fowler could promise nothing.*

As the meeting progressed, various lawyers and |obbyists for the opponent group added
perspectives and information on IGRA and the Hudson case. Fowler recalls that someone voiced
the allegation that the Hudson project was merely abail-out for a failing dog track owned by
Delaware North, aNew Y ork based corporation, and that Sen. D'Amato was pushing Interior to
approve the application for that reason. The opponents added the assertion that Assistant
Secretary for Indian Affairs Ada Deer was tainting the process with a pro-applicant bias, because
of her past association with applicant leader gaiashkibos.

O'Connor recounted to Fowler his efforts to contact the White House through that date,
including his unanswered calls to White House aide Loretta Avent and his subsequent contact
with President Clinton and aides Bruce Lindsey and Linda Moore in Minneapolis earlier that

week, and his exchange of calls with Ickes.”* O'Connor noted that he had then heard back from

“'Grand Jury Testimony of Carl Artman, Oct. 14, 1998, at 33 (hereinafter "Artman G.J.
Test.").

“*Mercer, who as the DNC Deputy Finance Director was responsible for staffing this
meeting for Fowler and preparing any appropriate follow-up, recalls none of these various
comments about financial contributions, or much of anything else discussed at the meeting.

Kitto denied (and O'Connor could not recall) having made or heard any mention of contributions
at the meeting.

™See Section |1.EAD., infra.
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Avent. At bottom, though, despite direct contacts with the Interior chief of staff and White
House aides, O'Connor told Fowler that the opponents felt they were not receiving the response
they should get, and that they wanted his help to communicate with Ickes. They hoped that Ickes
would communicate with the Interior Department so that it would focus on the position of these

244

opponent tribes.

All of the guests left the meeting feeling generally they had achieved what they set out to
do. Severd of them recall that Fowler pledged to contact |ckes™ and have Ickes in turn call
Secretary Babbitt to convey to him that these tribal leaders were "friends' of the Democratic
Party who should receive fair consideration.” Sikorski provided Fowler documentation on the
issue, including letters reflecting congressional positions on the project, and atyped sheet listing
phone and mailing contact information for Babbitt, DOI Chief of Staff Collier and IGMS
Director Skibine.

Artman recalls that the tribal leaders proceeded immediately from Fowler's office that
day to a gathering at the curbside outside DNC headquarters, where Kitto conducted a brief

“Artman recalls that Fowler said Ickes is the person who "can get thejob done.”
Artman perceived that Fowler's comments, combined with his solicitation of future support,
suggested a quid pro quo arrangement. Artman G.J. Test, at 28-30. No other witness supported
either this recollected statement or this percelved agreement, though Sikorski recalled Fowler's
saying that "you're talking to the right person or you're targeted at the right target" when
O'Connor said he was trying to reach Ickes. Grand Jury Testimony of Gerald Sikorski, Oct. 16,
1998, at 85-86 (hereinafter "Sikorski G.J. Test.").

**Jones recalls that the group asked Fowler to contact both Ickes and the Interior
Department directly.

“These witnesses, and Fowler himsdlf, understood the references to "supporters’ and
"friends’ to be suggestive of solid voting and financia support. See e.g., Four Feathersv. City
of Hudson Deposition of Lewis Taylor, Dec. 17,1996, at 69-72; J. Jones G.J. Test, at 23-25; and
Fowler G.J. Test, at 89-92.



review of necessary follow-up. Artman claims Kitto at that time emphasized the need for the
tribes to begin contributing to the DNC in order to get the Hudson application denied. Though
Kitto was unavailable for examination on this specific allegation, he denied ever linking a
contributions solicitation with the Hudson application's outcome. Kitto denied any such
comments, and no other witness confirmed Artman's recollection.

At the DNC, Mercer wasted no time in pursuing his own follow-up to the meeting, and
continuing his efforts to cultivate the opponents as DNC supporters. On Saturday, April 29, he
sent a handwritten note to Ducheneaux, stating:

It was apleasure to meet you last Friday. You were very helpful in summarizing

the gaming issue and its implications for Chairman Fowler. | hope you found the

meeting encouraging. Let's stay in touch on further developments. Let me know
if I can be of further assistance.

Mercer acknowledges that he probably sent similar notes to other meeting participants.™
Ducheneaux responded to Mercer in writing on May 4, noting that he was "amazed and
pleased that [Fowler] would devote so much of his time to the [Hudson] issue. The tribal leaders
appreciated his time and interest very much.” Ducheneaux also seized the opportunity to note
that he, Kevin Gover and other Indian leaders had supported the Clinton-Gore ticket in 1992, and
would surely "raly 'round the Clinton-Gore flag in the coming months." But, Ducheneaux
added, "l must say there has been some disappointment in concrete White House support for

Indian country since the election.” For Mercer's "information,” Ducheneaux also provided a

copy of aletter that he and his partner were providing to the Indian nations they represented. The

“’Fowler aso sent notes to the tribal leaders and some of their representatives on May 8,
1995. Inthese letters, he assured the April 28 gueststhat "the DNC is committed to assisting in
the solution of the problems we discussed in our meeting. | hope that this matter can be resolved
in the near future and that all concerned can benefit and learn from the find outcome.”
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letter reviewed the commitment and support to Indian issues demonstrated by the Republican
Senators, one of whom was a likely presidential candidate for 1996. The letter noted that tribal
leaders had in recent years demonstrated a "growing sophistication ... in national politics,"
understanding that they "should not be tied to any political party."

Meanwhile, Kitto promptly prepared a"legislative update” for the Minnesota tribes,
describing the April 28 meeting's central theme:

On Friday April 18 [sic], a delegation of tribes from Minnesota and Wisconsin
met with DON FOWLER, CHAIRMAN OF THE DEMOCRATIC NATIONAL
COMMITTEE (DNC). The purpose of the meeting was to request the DNC and
the Committee to re-elect [sic] the President, to help communicate with the White
House and the President about why the Department of the Interior should not
approve the fee-to-trust land transfer for the Hudson Dog Track. The message
was quite simple: al of the people againgt this project, both Indian and non-
Indian are Democrats who have a substantially large block of votes and who
contribute heavily to the Democratic Party. In contrast, al of the people for this
project are Republicans. Fowler assured the group that he would take this issue
up with high ranking officials in the White House and, if necessary, would arrange
ameeting with Tribal officials and the White House, and that he would do this in
avery timely manner. They spent aimost two hours educating the DNC on the
issue and fet the meeting was both timely and productive.

(Emphasis in original.) On May 1, Artman summarized the meeting in a similar fashion for his
partner and their Oneida clients:

[T]riba members at the meeting appealed to Mr. Fowler for help in convincing
Secretary Babbitt of the deleterious ramifications [of approving the proposal].
The problem was framed as a situation in which tribes with pronounced
Republican leanings are about to receive approva of their proposal, which will
hurt tribes which have traditionally supported Democrats. Mr. Fowler stated that
he would speak with the President's assistant, Harold Ickes. He would urge Mr.
Ickes to urge Secretary Babbitt to make a closer examination of the proposed
operation.

On May 3, Ho-Chunk lobbyist Tom Kraewski reported to his client that Kitto had cast Fowler'

response in these terms:
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He Listened, [sic] Hetook notes. He asked questions. He got the message:

"Its [sic] politics and the Democrats are against it and the people for it are

Republicans.”

Within the DNC, it was apparent that Fowler and Mercer were being attentive to the
opponent tribal group. Richard Sullivan observed that Mercer was preoccupied with the Indian
group on April 28, and Mercer later reported to Sullivan that Fowler was "taking care of the
Indians,"** and was "going out of his way for the Indian tribes."** Sullivan also observed
Fowler making proactive efforts to cultivate the Indians as contributors, which Sullivan
understood entailed Fowler's communicating with the Interior Department and Ickes on their
behaf. Sullivan understood that O'Connor and Kitto were soliciting their clients as DNC
donors. He aso recalls Mercer eventually reporting to him that the Indians were pleased with the
assistance Fowler provided them, and that Mercer anticipated the Indians would be making
contributions to the DNC, possibly that coming fall.” Sullivan understood that Mercer was
following-up with O'Connor, Kitto and their clients to that end.

O'Connor and Kitto acknowledge that they were engaged in arunning dialogue with
Mercer in the spring of 1995 about efforts to raise money from the Indian community for the
DNC's Washington Gala. The Gala, scheduled for June 28, 1995, was the DNC's largest annual

“*Grand Jury Testimony of Richard Sullivan, June 2, 1999, at 41-42 (hereinafter
"Sullivan G.J. Test., June 2, 1999").

“*Grand Jury Testimony of Richard Sullivan, Nov. 13,1998, at 49-50.

**A s noted below, some of the Hudson opponent tribes first began making substantial
DNC contributions in the fal of 1995. Sullivan recalls no indication that there was a direct
correlation between any specific action or outcome on the Hudson casino application and the
Indians' inclination to financially support the DNC, but he understood that "their appreciation for
[Fowler's| responsiveness created a conducive environment for them to be politically
supportive." Sullivan G.J. Test., June 2,1999, at 46.
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event and required, at that time, a contribution of $1,000 per ticket. Mercer provided Fowler a
briefing memo prior to a Minnesotatrip Fowler had scheduled for May 20 which stated:

The O'Connors are on the hook with [Clinton/Gore '96 Campaign Chairman|
Peter Knight to raise $50k for the re-election. 1'm meeting with them tonight to
talk to them about bringing in the American Indian money of $5 Ok for the Gala
[as well as the solicitation of a new trustee]. You might want to reinforce this and
thank them for their support. Pat is certain to inquire about the status of the
Indian gaming issue at I nterior.™

The same memo suggests that Fowler also make a courtesy call to Kitto, and notes:

Interested in issue pending at Interior. Still should be reminded of the help we

need from him to recruit table buyers from the American Indian community for

June Gala.
Mercer did meet with the O'Connors over dinner the evening of May 19, but he maintains that
Hudson was discussed only in passing late in the meal ,** and that financial commitments were
not discussed because the occasion was more socia in nature.™

For his part, O'Connor insists that he never made a specific commitment of what he could

raise for the DNC from the Indians, and suggests that the task, in any event, was Kitto's

responsibility. Yet, whoever may have been directly responsible to make it happen, O'Connor's

"'Memorandum from David Mercer to Chairman Fowler, May 19, 1995.

**Though he claims the discussion was limited, Mercer says that O'Connor's remarks
were consistent with the letters concerning the subject (presumably O'Connor's May 8 letter to
Ickes), including specific references to Gov. Thompson's and Sen. D'Amato's supposed support
for the application and the allegation that alleged Hudson dog track owner Delaware North was
tied to organized crime.

ANotwithstanding his own May 19 memo, Mercer also disputes that O'Connor ever
made a specific commitment of funds he could raise from any Indian source. Mercer testified
that he played no part in the Hudson matter after the April 28 meeting, other than hearing out
O'Connor during his periodic calls, and Mercer says he never knew of contributions being
solicited or received from the Hudson opponent tribes.
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notes recorded in his daytimer on May 5, 1995, suggest that by that date he had agreed to raise
$50,000 for the DNC from Indians.” As explained more fully below in Section I1.J., the Indian
tribes O'Connor and Kitto introduced to the DNC on April 28 did support the Party financidly in
the fal of 1995, and further into the 1996 election cycle, to an extent none of them had
previously approached.

g. The DNC Contacts DOI and the White House About
Hudson

On the heels of his lengthy April 28 meeting with the opponent tribal group, Fowler
recalls taking three specific steps. First, he called Ickes and related what he had learned from the
tribal representatives about the Hudson matter. Second, he called the Department of the Interior
and related this same information to an Interior official. Third, he sent amemo to Ickes
concerning the Hudson matter, as a follow-up to his call. Fowler asserts that he can recall no
further efforts or contacts on the Hudson matter during the pendency of the application, and that
he had no reason to do more than those three things.”

1) DNC Contact with the White House

Fowler testified that within a few days of the Friday afternoon meeting, he called Ickes

and informed him of the April 28 meeting and what O'Connor's group had conveyed:

| recall telling him that | had met with this group, that they had a serious question,
that it concerned the establishment of an Indian gaming facility in the vicinity of

“**The notesread: "Indians - 50 DNC - Larry Kitto," directly above another note
reading, "Committee to Reelect." On each of the preceding three days, O'Connor's billing
records show that he was in touch with the DNC.

“*Fowler's recollection is contradicted at least to the extent that |ckes's assistant, Jennifer
O'Connor, recalls that Fowler called and spoke with her directly during the pendency of the
Hudson application to inquire about its status. See infra at 192.
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existing gaming facilities, and their position was that the Interior Department had
not properly considered the fact or the possibility that the establishment of this
proposed facility would have a negative impact on the existing facilities. And it
seemed to me that that wasjustification for reconsidering the - reconsidering is
probably not the best word, but reviewing the determination that the staff of the
Interior Department had made. And | recall having told him that these people
who had visited me were supporters of the Democratic Party.”

Fowler testified that he did not recall asking Ickes to do anything in particular, but he expected
that Ickes would look into it, and "review the determination and the complaint” that O'Connor's
group had brought to Fowler.”” He cannot recall how Ickes responded to the call, but does not
believe Ickes made any promise or offer of specific action.
Fowler followed this call with a memo to Ickes, which was drafted for Fowler by Mercer.
The May 5 memo, which said that it was regarding "Indian Gaming Issue,” stated:
Thisisto follow up our conversation regarding the Hudson Wisconsin Casino
proposal. Below is an outline of the issues raised during my meeting with severd
tribal leaders and DNC supporters who oppose the project. |'ve aso attached a
Peat Marwick impact study forwarded by our supporters. Please let me know how
we might proceed. Thanks for your attention.
. The proposal to convert adog track to a casino is being pushed by
American Indian tribes who are supporters of Governor Thompson who is
opposed to gaming, but would let stand the Interior Secretary's designation
of the project as "land in trust" and thus eligible to establish a gaming
operation.
. The current owners of the dog track operate out of Buffalo, NY and so
Sen. D'Amato is advancing their proposal at the Interior Department,

where the decision to grant the land in trust is made at the 'discretion’ of
the Secretary.

. The tribes-Wisconsin St. Croix and Ho-Chunk, Minnesota Shakopee
Sioux, Upper Sioux, Prairie ISand Sioux and Mille-Lac Lake-1 met with

*Fowler G.J. Test, at 143-44.

“1d. at 146-47.
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argue that their gaming operations will be adversely impacted if this
project is granted "land in trust.”

. The above tribes would like an opportunity to present their impact study to
the Interior Secretary or the appropriate Administration officias in
response to the study submitted by the Hudson tribes.
Fowler did not recall conveying to Ickes that these supporters also wanted an in-person meeting
with Ickes himself. That point was made clear in O'Connor's subsequent letter to Ickes, which
was copied to Fowler.”™ According to O'Connor's billing records, it also is a specific point he
pursued with Mercer on at least six occasions in the five weeks after the April 28 meeting with
Fowler.
2) DNC Contact with the Department of the Interior
Probably within the same time frame as his contacts with Ickes (i.e., aweek or so after the
April 28 meeting), Fowler recalls placing a phone call to Interior about the Hudson casino
project. His staff assisted him in making the call, but he can recall neither who assisted him nor
whom he called. He knows with certainty only that he did not call Secretary Babbitt. Fowler
says he did not know DOI Chief of Staff Collier, but recognizes that Collier's name was brought
to his attention at the April 28 meeting, and acknowledges the possibility that it was Collier he
caled. Collier, likewise, recalls no such phone call, but does not rule out that it occurred, and
concedes that he was the most likely point of contact for Fowler at Interior.
Fowler believes that the content of his communication with Interior was similar to what

he related in his May 5 memo to Ickes. He could not recall whether he included the information

that these people were supporters of the DNC or Democratic Party. Nonetheless, he defended the

“*Copies of the May 8, 1995, letter from O'Connor to Ickes were found in DNC files, but
Fowler has no recollection of having seen the letter in May 1995.
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propriety of including such information, so long as there was no suggestion of linkage between
financial contributions and the position the DNC supporters sought to advance.
h. DNC Poalicies and Practices Concerning the I nter section
of Fund-raising and Contacts with Administration
Officials

The direct evidence of DNC conduct with regard to the Hudson matter is mixed. Some
testimony and documents suggest that lobbyists, tribal representatives and DNC officias
discussed jointly the hope or expectation that the opponents would repeat in the future the
Democratic contribution habits they had established in the past, while also discussing DNC
intervention with the White House and Interior consistent with the tribes' opposition to the
Hudson application. Other testimony, including that of Fowler, Mercer and O'Connor, indicates
that there was no linkage between discussion of planned or potential contributions and discussion
of the casino application. Fowler defended his conduct in the Hudson matter as proper and fully
within his role and prerogative as National Chairman of the DNC, which he felt called for him to
serve as a link between Democratic constituents and the Democratic Administration.

Like so many aspects of potential corruption cases, investigation of the actual conduct
and motivations of key participants in the Hudson matter has entailed review of similar scenarios
and related conduct by those individuals in other instances. Because direct proof of criminal
quid pro quo is often elusive, circumstantial and pattern evidence is sometimes the pivotal proof
of what actually transpired in the case at issue, particularly in relation to issues of knowledge and
intent. For that reason, we have examined in some detail available records and witnesses for
evidence of DNC policies, practices and events that might shed light on the Hudson matter.

Ultimately, we identified evidence of some questionable practices and evidence of policies that
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were neither universally understood nor uniformly followed, but we did not find proof that the
DNC or its officids participated in a crimina quid pro quo arrangement relating to political
contributions and Administration actions in this matter.

1) DNC Finance Policies on Administration
Contacts

The obvious focus of the DNC Finance Division's efforts was raising money, and
cultivating relationships that would help achieve that goal. Yet, during the same time frame as
the O'Connor and Kitto meetings with Fowler and Mercer at the DNC, evidence suggests that
DNC finance staff felt frustrated by the reluctance of Administration personnel to assist "money
person[s]"** by setting up meetings for DNC donors or "being associated with finance."* In
severa March 1995 memoranda addressing issues relating to servicing its members, finance staff
advocated developing a more supportive and proactive DNC role on behalf of donors. Since one
of the "benefits" offered to DNC Fund Council members at that time was the use of the Fund
Council "to help them set up meetings with the administration, agencies, and Members of
Congress," one Fund Council director suggested that it would be helpful to have a person
designated at the White House "whose only job is to take care of DNC donors."** Several senior

finance staffers extolled the need to "foster a sense of advocacy” in relation to finance donors, so

"'Memorandum from Fran Wakem to David Mercer, March 13,1995.

“Memorandum from David Mercer, Fran Wakem, Ari Swiller, Jennifer Scully and Peter
O'Keefe to Finance Chairman Truman Arnold and Richard Sullivan, March 14, 1995.

"'Memorandum from Fran Wakem to David Mercer, March 13, 1995.
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that the DNC could "sell and represent our donors [in dealings with the White House and other
DNC divisions] as supporters that represent more than contributions."**

Finance staffers formulated these proposals in response to admittedly frequent requests
from contributors for assistance in obtaining meetings on Capitol Hill or with Administration
officias, but the proposals conflicted with existing DNC policies and were not adopted. Those
policies existed in the form of awritten set of "Legal Guidelines for Fund-raising,” promulgated
since at least December 1993 by the DNC general counsel, which admonished the finance g&ff,
among other things, that:

[S]pecial care must be taken to avoid giving any donor the impression that he or

she will enjoy any specia access to or favor from any Administration officia or

agency, whether in connection with [a DNC fund-raising event] or elsewhere.

In no event should any DNC staff ever promise a meeting with or access to any

government officia or agency in connection with a donation, or ever imply that

such contact or access can be arranged, or ever contact an Administration officia

on behalf of a donor for any reason.™
(Emphasisin original.) DNC General Counsel Joseph Sandler stated these guidelines were
designed to provide guidance on what contact between DNC Finance and the Administration was
deemed appropriate. Inthisregard it is important to note that the guidelines do not cite any

criminal prohibitions on the conduct they proscribe, and do not purport to track the limits of

criminal statutes; rather, they seem to reflect the DNC's own perception of appropriate ethical

“See n. 260, supra. Mercer was a co-author of this document, which also suggested that
"each agency and White House department should have a list of supporters and a staff person
identified and devoted to handle matters related to reaching out to our donors."

**M emorandum from Joe Sandler and Neil Reiff to Finance Saff, Dec. 15,1993, at 8.
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limitations. Sandler said he provided these guidelines to al finance staff and updated them
periodically through written and oral briefings.

Some DNC gaffers understood the quoted prohibition on taking action for donors to be
quite absolute. By contrast, Fowler and some of the senior finance staff construed these rules to
be essentially a prohibition on quid pro quo arrangements. Fowler interpreted the "in connection
with a donation" language to modify al elements of the second paragraph quoted above, and
stressed that literal construction of this sentence would preclude the DNC from pursuing even
mundane servicing requests, like tours and photo opportunities, on behalf of donors. He aso
understood the White House office of political affairs to be exempted effectively from the
definition of "Administration official” as used in this guideline. Sandler generally supported this
reading of the text, noting that he expected Fowler would be in regular contact with the Political
Affars Office at the White House, and thus the guidelines would not apply to Fowler.

Fowler maintains that, as National Chairman, his role was to provide an interface
between Party membership and the Administration, and to participate in a continuing dialogue
with those constituencies on matters of policy and substance. Accordingly, in his view, the legal
guidelines were addressed only to the "finance staff and not to the Chairman. Sandler agreed
with Fowler's view that he was not a Finance staff member. Sandler also noted, though, that he
did not believe it was necessary to instruct the Chairman on his proper role, as he was assumed to

know and understand it.**

“*Both Fowler and Sandler acknowledged, however, that on more than one occasion in
1996, Fowler was reprimanded by White House officias for making contact directly with
Administration officias (other than Political Affairs's staff) concerning matters of interest to
DNC contributors.
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Fowler asserts that his conduct was circumscribed not by these guidelines, but by
prohibitions on criminal quid pro quos, as well as by his own ethical view that it was
inappropriate to link discussion of contributions with discussion of substantive matters of interest
to the donor, or to take action for a donor on the basis of a contribution. Y et, evidence suggests
that Fowler and his staff engaged in fund-raising discussions with contributors for whom they
then interceded with the Administration about various other matters.

2) Evidence of DNC Conduct in Other Matters
Involving Both Contributions and Issues
Pending Before the Administration

Fowler insists that he was motivated to meet with the O'Connor group on April 28, 1995,
smply because O'Connor was a friend who had just hosted a luncheon for Fowler six weeks
earlier, and not because of a fund-raising agenda.” Yet, evidence suggests that Fowler dealt
with DNC constituents or their representatives on other occasions where the anticipated agenda
included both discussion of contributions and specific matters pending before the
Administration. With regard to Patrick O'Connor in particular, documents and other evidence
demonstrate that O'Connor repeatedly approached Fowler injust such situations following the
Hudson application process.

Fowler can recall only two meetings during Fowler's tenure as DNC Chairman when

O'Connor brought clients of his to meet with Fowler. The first was the April 28 Hudson

opponents' group meeting, which was preceded by Fowler's March 15 meeting with O'Connor

**0'Connor insists that he and Fowler were mere acquaintances prior to the March 5,
1995, brunch, and that his appeal to Fowler on the Hudson matter was not born out of friendship
- even though other witnesses, including O'Connor's own partner, understood that the two men
were close friends.



and Kitto (without clients) about both their tribal client's cause and their fund-raising efforts with
American Indians on behalf of the DNC. The second O'Connor meeting Fowler recalls was a
September 1995 meeting with another O'Connor & Hannan client, Hong Kong businessman Eric
Hotung, regarding a matter unrelated to the Hudson casino application.” Fowler admits he
knew in advance of that meeting that O'Connor was soliciting Hotung's wife, Patricia Hotung -
apast DNC contributor, and aU.S. citizen - for a substantial DNC contribution.™

On Sept. 7,1995, O'Connor sent aletter to Fowler stating that he had a " commitment™ of
$100,000 from Patricia Hotung, and then remarking: "To make this happen, | will need your
help. Eric would like appointments with the following: 1. The President; 2. Anthony Lake
[then National Security Advisor to the President]; and 3. Sandy Berger [then Deputy National
Security Advisor]." The letter further stated that Hotung was a "wealthy humanitarian™ with high
level Chinese relationships and extensive investments in Hong Kong who sought to help ease
tensions between the U.S. and China.** Fowler acknowledges receiving this letter in early

September 1995.

**Fowler and other witnesses were questioned about this matter in connection with the
same Senate committee investigation that examined the Hudson matter.

*’0'Connor's billing records reflect that he first called Fowler on behalf of Eric Hotung
on Aug. 15,1995. Fowler's undated, handwritten notes of hisinitial phone conversation with
O'Connor about Hotung show that O'Connor informed Fowler that Patricia Hotung wanted to be
aDNC trustee at the $100,000 level, and that Fowler and O'Connor discussed the possibility of
identifying White House officials who "work[ed] on Chinese problems." Those notes also reflect
that in this same conversation O'Connor related to Fowler the status of his various fund-raising
efforts, including a comment that things were "going very well" with the Hudson opponent
tribes, and that "knocking them out was key." See Section H.J.4., infra.

**Eric Hotung confirmed that he sought meetings with U.S. officials so he could play a

role in U.S.-Chinese officia interaction in view of the imminent change in control of Hong
Kong.
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On Sept. 15, Fowler met with O'Connor and Eric and Patricia Hotung, who attended a
White House dinner that evening with the President and the First Lady.” Records reflect that
within five days after the meeting: (1) O'Connor followed-up with Mercer in pursuing a meeting
for Eric Hotung with the National Security Advisor's office; (2) O'Connor confirmed in writing
to the DNC that Patricia Hotung would be making a DNC contribution; and (3) Fowler sent the
White House Political Affairs staff amemo requesting a meeting for Eric Hotung with either
Lake or Berger later that month - twice noting in the memo that Eric and Patricia Hotung were
"strong supporters" of the DNC.” On the basis of Fowler's request, Sandy Berger met briefly
with Eric Hotung on Oct. 4, 1995, at the White House.” James Symington of O'Connor &

Hannan and Mercer accompanied Hotung to this meeting but did not participate in it.

Fowler insists that he did nothing to assist O'Connor or Eric Hotung in relation to the
promise of a $100,000 gift from Patricia Hotung to the DNC. Indeed, he suggests that he "just

didn't focus on" (and perhaps did not even read) the language in O'Connor's Sept. 7 letter that

“’Mercer's Sept. 14, 1995, memo to Fowler about this meeting mentioned both the
expected contribution and the White House dinner, as well as the fact that the DNC would be
"helping to set up ameeting with the Hotungs at the [NSC], hopefully with Sandy Berger."
Review of documents and interviews of witnesses from, among other sources, both the White
House and the DNC indicate that Eric Hotung did not meet privately with President Clinton
during this timeframe, though he was later invited to a March 27,1996, White House dinner and
an April 1,1996, White House coffee.

“’Memorandum from Don Fowler to Doug Sosnik (via Karen Hancox), Sept. 20,1995.

“*Berger testified during the Senate Committee's investigation that he has no recollection
of this meeting, which his records characterized as a "photo op." Samuel Berger Appointment
Schedule, Oct. 4, 1995. Both before and after his meeting with Berger, Hotung met with the
NSC Director for Asian Affairs. The first such meeting was held at the offices of O'Connor &
Hannan. Hotung did not meet at any time with Anthony Lake.
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links the meeting requests and O'Connor’s ability to "make [the contribution] happen.™
Likewise, O'Connor asserts that Patricia Hotung (with whom he admittedly never spoke about
this contribution) was committed to making the donation, regardless of the meeting requests.
Nonetheless, internal O'Connor & Hannan documents and bank records reflect that the
contribution monies were sent to atrust account controlled by the firm on behalf of the client's

1273

spouse, and that O'Connor did not "trigger"** the payments from the trust account to the DNC
bank account until the day after Eric Hotung's meeting with Berger.

In both this instance and the Hudson matter, the meeting set with Fowler for O'Connor
and his clients was set up by DNC Deputy Finance Director Mercer.™ In each case Mercer
provided Fowler a written briefing in advance of the meeting. In the second instance, Fowler
also had the stark information related by O'Connor's Sept. 7 letter. Thus, despite Fowler's claim
that he found it intolerable to link a contribution to any specific conduct on his part, this second
incident suggests that he engaged in just such an arrangement. Further, it suggests that O'Connor
anticipated that the proposal he presented to Fowler in the Sept. 7 letter would be well-received,

perhaps on the basis of his experience with Fowler in the Hudson matter. Though this second

incident involved a client request that, by all available information, amounted to no more than a

“Fowler G.J. Tedt, at 216.
“Memorandum from Thomas Corcoran to James Symington, Oct. 5, 1995.

“*Asnoted earlier, Mercer also planned the O'Connors' March 5 luncheon. The March 3
briefing Mercer provided Fowler for that event stressed the need to solicit the guests' "advice and
counsel and their financial support over the coming months.” Mercer noted that the guests had
"particular concerns® to which the Chair should provide "some level of responsiveness to
encourage future participation and financial support.” In pursuit of these goals, Mercer's talking
points advised Fowler to "[s]peak to more efficient and effective communication between the
Party and the White House."
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request for access - meetings with Administration officials - these facts call into question
Fowler's contention that he did not at the time clearly understand that each of these O'Connor
meetings related in some way to fund-raising as well as a client's substantive agenda with the

Administration.”

O'Connor was not the only person close to the Hudson matter whose conduct subsequent
to the Hudson decision suggests that he perceived that Fowler and the DNC would respond
favorably to discussion of both contributions and a request for intercession with the
Administration. After leaving his post as DOI Chief of Steff, lobbyist Thomas Collier
approached the DNC in 1996 to seek Fowler's assistance for Collier's client, the Shakopee

Mdewakanton Sioux Community.”

“*Though Fowler recalled no other O'Connor meetings, evidence reflects that Fowler had
at least athird, and possibly afourth, meeting with O'Connor in 1996 about yet another client
from whom O'Connor was soliciting a DNC contribution while simultaneously trying to advance
amatter before the Administration - in this case, as in the Hudson matter, a client with interests
relating to Indian gaming and the Interior Department. Fowler's calendar entry for that third
O'Connor meeting, on Oct. 14, 1996, states that the meeting would be about O'Connor's efforts
to secure a $100,000 donation for the DNC. On that date, O'Connor hilled the affected client
for: "Meeting in Washington and discussion regarding client matters.” O'Connor's handwritten
daytimer notes reflect that he intended to review with Fowler a memorandum and data
concerning his client and discuss the roles of Interior officials involved in the client's matter,
while also reviewing the status of his efforts to secure a contribution commitment from that
client. One week later, O'Connor recorded in his daytimer an entry reading: "Discussion with
Don Fowler by telephone .. . regarding status of call to Interior."

“*Federal laws governing conflicts of interest generally restrict the ability of former
officials to lobby federa agencies after leaving government employment, but the provisions of
25 U.S.C. 8 450i(j) make these restrictions inapplicable to representation of Indian tribes.
Documents produced by Collier and DOI also show that, prior to representing the Shakopee,
Collier dso sought and obtained from a DOI ethics officid a written confirmation that such
representation would be legally permissible.
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On June 4, 1996, Fowler met with Shakopee representatives, including Chairman Stanley
Crooks and lawyer-lobbyist Kurt BlueDog, both of whom had attended the April 28 meeting
about Hudson. At the meeting, the tribal representatives delivered to the DNC a $20,000
contribution from the tribe. The day before this meeting, Collier had written a briefing
memorandum (in which he identified himself as "Former, Chief of Staff, Secretary Bruce
Babhitt") informing DNC daff that the Shakopee - whom he said "own and run one of the most

1277

financialy successful Casinos in America'” - had not been very politicaly active in the past,
but would be bringing $20,000 to the meeting, with "a very real interest in possible significant
contributions in the future."”* Collier stated in his memo that the Shakopee were "interested in
raising one substantive issue with the Chairman: The Department of Interior's possible
reconsideration of the tribe's adoption ordinance.”

The Adoption Ordinance issue concerned the legal process for adding members to the
tribe. As such, given the enormous per capita distributions of gaming proceeds the being made
by the tribe, and the capacity of new members to effect tribal elections, the ordinance had serious
implications relating to both tribal control and the tribe's gaming operations. Although the tribe
had received DOI approval for the ordinance, tribal dissidents who were seeking reconsideration

1279

of the measure had retained a "well connected Democrat"® to advance their cause. As Fowler's

“"Fowler also recalls that during the June 4 meeting the tribal representatives informed
him that their tribes made monthly distributions to its members of $50,000 to $60,000 each.

M emorandum from Thomas Collier to Gretchen Lerach, June 3,1996. Within three
and a half months of this meeting, the Shakopee would contribute an additional total of $75,000
to the DNC.

™|d.
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notes of the June 4 meeting reflect, the Shakopee felt this dissident lawyer had "tilted [the]
playing field" by his contacts with DOI Deputy Secretary John Garamendi, with whom he had a
relationship, and the Shakopee wanted the field "levelled out." Collier proposed in his memo the
gpecific means of achieving that goal: Fowler would inform Ickes of the tribe's concern, and
Ickes would then inform Garamendi at DOI.

Coallier denied there was any linkage between the Shakopee's June 4 contribution and
their request for Fowler's assistance, though he did not dispute that during the June 4 meeting the
Shakopee representatives requested that Fowler ask Ickes to contact Garamendi, as indicated in
Collier's June 3 memo. He said the memo - which describes the tribe's contribution history, its
June 4 new contribution, its future giving interest and its pending need for assistance - was
written at the request of a DNC staffer. Collier also maintained that the Shakopees raised
multiple concerns in the June meeting - a claim that is squarely contradicted by every other
witness who recalls the meeting, as well as Fowler's notes of the meeting and Collier's own
briefing memo.

For his part, Fowler did not recall reaching out to Ickes or doing anything else on this
issue, and remembered learning at some point that the matter had been resolved - though he
cannot recall how or from whom he got that information. There is no evidence indicating that
Fowler or the DNC took any action regarding this matter after the June 4 meeting. Interior
Solicitor John Leshy informed the tribal dissidents by a letter dated June 19,1996, that DOI (the
Secretary) had decided not to undertake a review to reconsider approval of the adoption
ordinance. There is no evidence, however, that this decision was influenced by the White House

or the DNC. Nonetheless, the Shakopee's interaction with Fowler tends to corroborate that there
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was a perception on the part of veterans of the Hudson matter that the DNC - and specifically
Fowler - was willing to request White House intervention (specificaly by Ickes) on behalf of
contributors in matters pending before the Administration, and even in connection with the
discussion of specific contributions. This scenario also raises questions about the shared
experience of Fowler and Collier, both in relation to Hudson and in their general course of
dealing with the White House and Interior. Secretary Babbitt's former Chief of Staff apparently
perceived that an appropriate means of lobbying his former agency was to make a contribution to
the DNC and seek its intervention with Ickes and the White House, who then would contact
Interior, instead of relying solely upon Collier's or the tribe's contacting Interior directly.™
3. Tribal Opponents Seek Assistance of Clinton/Gore Campaign

Contemporaneous with his efforts to solicit the assistance of the DNC and the White
House in communicating the opponent groups message to the Interior Department, Patrick
O'Connor contacted the finance leadership of the Clinton/Gore '96 Committee ("the re-election

campaign") for help in getting Ickes's attention. O'Connor seized opportunities stemming from

the re-election campaign's solicitation of his support to raise the Hudson casino matter.

The leaders of the re-election campaign's finance staff were National Finance Chairman

Terence McAuliffe and Finance Director Laura Hartigan. In 1994, McAuliffe had served as the

“Collier had, in fact, contacted DOI officias on behalf of the Shakopee on multiple
occasions prior to June 4,1996, including a December 1995 meeting attended by Crooks and
Collier for the tribe, and Hilda Manuel, Michael Anderson and Robert Anderson for DOI, as well
as ameeting that Gover recalls having with Collier. InaMay 31, 1996, letter to Assistant
Secretary Deer, Crooks wrote that the tribe was assured at that meeting "that the department
viewed the adoption ordinance approval as final and had no intention of revisiting [it.]" Crooks's
May 31 letter - and the June 4 DNC meeting - followed close in the wake of a May 10, 1996,
letter from Deer to Rep. Elton Gallegly (R-Cal.) advising the Congressman that DOI was
evaluating a request for reconsideration of the adoption ordinance.
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elected Finance Chairman of the DNC, while Hartigan had been the DNC Finance Director from
1994 through early 1995. By mid-April 1995, they had established the framework for the re-
election campaign's finance department, with headquarters in Washington, D.C. They set out on
amission of raising funds for the President's 1996 campaign, with the goal of hitting the
matching funds maximum level at the earliest possible date, so that the finance operation could
then be shut down and the resources assigned to other parts of the campaign.™

Patrick and Evelyn O'Connor both had been active supporters of the Clinton/Gore ticket
in 1992, each contributing at the $1,000 maximum level, and both raising funds from others as
well. In 1995, Hartigan asked Patrick O'Connor to join the National Finance Board of the re-
election campaign. Board membership required atotal of $50,000 raised in no more than $1,000
increments, with the first half of the fund-raising obligation being due by June 19, when the
board would have its initial meeting in Washington. As an alternative, fund-raisers aso could
receive recognition at one of the two levels of the re-election campaign's steering committee by
generating either $15,000 or $25,000 in contributions.

On April 21, 1995, O'Connor's daytimer reflects Hartigan's name and number, but no
detail of acall.” On April 25, O'Connor spoke with Hartigan by phone, and billed the

conversation to the St. Croix Tribe on the Hudson matter. Neither O'Connor nor Hartigan has

any recollection of their discussing the Hudson matter. Records suggest, nonetheless, that

“They reached that goal in November 1995, when the combination of raised funds and
federal matching funds totaled $43.2 million, after which many of the re-election campaign's
finance staff moved over (or back) to the DNC.

“*By April 22, however, O'Connor had some information about the re-election

campaign's agenda, since he hilled two non-Hudson clients for providing information to them
regarding "Committee to Reelect and DNC plans for '95 and '96."
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O'Connor and Kitto discussed the DNC's and the re-election campaign's finance activities as
they advanced their Hudson lobby efforts. Kitto's daytimer record for April 26 (the day after
O'Connor's conversation with Hartigan) lists the tribal attendees for the April 28 meeting with
Fowler at the DNC, and then contains fragmentary notes corresponding to finance activities and
goals for the DNC and the re-election campaign.”™ O'Connor's May 5 daytimer contains similar
notations, following alist of all the persons or offices that he at least had attempted to contact
about the Hudson matter as of April 25, 1995.*

O'Connor does not recall ever pledging to raise a specific amount for the re-election
campaign, even though Mercer believed by May 19,1995, that the O'Connors were "on the
hook" to raise $50,000 for the campaign.”™ Ultimately, O'Connor was not named to the re-

election campaign steering committee or finance board. He and his wife did attend a May 18,

**0One line of the entry reads. "Gore June 1 - 2 - 5." The DNC would host a breakfast
with the Vice President and mgjor fund-raisers on June 5,1995, at the Old Executive Office
Building. Below the words "DNC" and "Committee to Re-elect,” Kitto also noted: "25 people at
1,000 each™ and then "President - 19 & 20 June 50grand>." This appearsto be areferenceto
raising $25,000 of the $50,000 board member commitment prior to the June 19 initial meeting of
the national finance board. See supra at 158 and n. 254.

**0'Connor's entry reads: "Committee to Reelect / Briefing - May 9"/ Hillary May 18
$5000 / $50 - committee before primaries/ no events - 1000/ June 19"." These notes appear to
reflect news of: (1) aMay 9 briefing; (2) aMay 18 re-election campaign luncheon with the First
Lady, before which O'Connor thinks he was being asked to raise $5,000 (in fact, around the time
of that event, O'Connor, his wife and their son each contributed $1,000 to the re-election
campaign, and a month later two of his St. Croix clients contributed $1,000 each); (3) the need to
raise $50,000 in $1,000 increments before the primaries to be a member of the National Finance
Board, which would first meet on June 19; and (4) the fact that "no events" would be available to
pitch the general solicitation for re-election campaign contributions.

“Memorandum from David Mercer to Chairman Fowler, May 19, 1995.
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1995, luncheon with the First Lady, however, and O'Connor recalls raising about $14,000 for the
re-election campaign.

It is undisputed that O'Connor brought the Hudson matter to McAuliffe's attention
through subsequent contacts. O'Connor's May 23,1995, billing entry charges the St. Croix one
hour with the description: "Meet with Larry Kitto and Terry McAuliffe explaining our story."
This exchange apparently took place at thejoint Democratic congressiona dinner at the
Washington Hilton that evening. O'Connor recalls he merely asked McAuliffe for help in
getting ameeting with Ickes, and nothing more, and does not know what, if anything, McAuliffe
did in response to the request. O'Connor also asserts that he spoke with McAuliffe about the
Hudson matter only once, never in conjunction with any discussion about fund-raising, and
certainly not from the Hudson opponent tribes. Yet, in hisvery next Hudson billing entry,
O'Connor charged the St. Croix for traveling to the re-election campaign's offices to meet with
McAuliffe and for "asking him to agree to call Harold Ickes and arrange appointment for
Indians."** These are the only two occasions on which O'Connor records meeting with
McAuliffe and Kitto, and O'Connor's own account indicates that during a meeting at the re-
election campaign offices, McAuliffe asked him and Kitto to raise money specifically from

Indians for the campaign.

McAuliffe recalls the O'Connors coming to the campaign's offices to deliver their

contributions, and also vaguely recalls talking with O'Connor at some point about the Hudson

**0'Connor's daytimer entry for this date uses the phrasing: "getting him to agree to call
...." (Emphasis added.)
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matter, but has no recollection of a specific request for help.”” McAuliffe insists that he agreed
to do - and did - nothing in response to O'Connor's comments about the Hudson matter. He
further recalls that O'Connor subsequently "bombarded” him with phone calls on Hudson to the
point that he had O'Connor taken off of his "call list," so that he would not be distracted by the
cals.™

O'Connor also copied McAuliffe on aJune 2, 1995, facsimile he sent to the White
House, Interior and Hill staffs asserting that the Hudson application would set a bad precedent
for other Wisconsin dog tracks seeking to convert their facilities to Indian casinos. O'Connor
billed the St. Croix for discussions with Corcoran on June 6 "regarding Terry MacAuliffe [Sic]
arranging appointment with Harold Ickes,” and discussions with Kitto on June 19 "regarding
support to be given to Committee to Re-elect and D.N.C." Finally, on July 14, 1995, O'Connor
met with Kitto and recorded time spent discussing "necessity to follow-up with ... Terry Mac at

the Committee to Re-elect - outlining fund raising strategies.”

McAuliffe dismisses the notion that there was any connection between the genera fund-
raising efforts of the re-election campaign or its national finance board and the Indians opposing

Hudson casino application, and asserts that he and Hartigan never expected O'Connor would be

“’McAuliffe acknowledges that contributors approached him "al the time" and
everywhere he went with requests for assistance in matters before the Administration, but
maintains that he followed the re-election campaign's instructions that he "never call a
department” himsalf. Grand Jury Testimony of Terence McAuliffe, July 16, 1999, at 48-50
(hereinafter "McAuliffe G.J. Test."). Instead, he would relay the matter to the Political Affairs
gaff at the White House, and let them "handle the traffic,” and decide what should be done with
therequest. 1d. Inthe Hudson matter, though, he asserts that he did not even do that much. Id.
at 50-51.

™]d. at 46.
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able to deliver on the $50,000 target for board members (as to which O'Connor fell far short).
The significance of O'Connor's various cryptic notations and his approach to McAuliffe on the
Hudson issue is heightened in light of Fred Havenick's claim (addressed more fully in Section
H.1.2., below) that McAuliffe boasted to Havenick in August 1995 that McAuliffe in fact had
helped to "kill" the Hudson application - a claim for which there is no independent
corroboration, and which McAuliffe flatly denies.

4. Tribal Opponents Contact the White House, and the White
House Contacts Interior

The ultimate focus of the opponents of the Hudson casino proposal was, of course, the
decision-makers at the Interior Department. To that end, the opponents sought to exert any
pressure they could on those DOI decision makers. By April 1995, the opponents had reached
out to senators, congressmen, and the Chairman of the DNC and his Finance g&ff. In April, the
opponents contacted directly the White House and the President himself.

a. Patrick O'Connor's First Attempts to Involve the White
House

O'Connor led the opponents' efforts to involve the White House in defeating the Hudson
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casino proposal.”™ O'Connor's first approach to the White House was by telephone on April 7,

1995. He caled Loretta Avent, who was Special Assistant to the President for Intergovernmental

Affairs. Avent oversaw Indian issues within the Office of Intergovernmental Affairs (01 A).*™

“’Because Corcoran, the O'Connor & Hannan partner in charge of the St. Croix
representation, was a Republican, O'Connor took the lead on lobbying the DNC and the White
House.

**The OIA traditionally handled issues concerning municipal and state governments, but
in the Clinton Administration the OIA aso handled issues concerning Indian tribes. Avent
(continued...)



O'Connor was not successful in reaching Avent by telephone. Accordingly, on April 19,
O'Connor sent Avent a facsimile stating that he wanted to talk to her about the supposed fact that
she had told representatives of an applicant Indian tribe that she would "help them get approval
from Interior Secretary Babbitt" for the off-reservation casino at Hudson.” In the facsimile,
O'Connor also expressed his desire "to discuss some aspects of this matter which | believe are
important to the Clinton Administration.” Avent was out of town when O'Connor sent his
facsimile, and she again did not respond to O'Connor.

b. O'Connor Speaksto President Clinton and Bruce
Lindsey

Unable to speak with Avent, O'Connor decided to take advantage of the opportunity
afforded by an upcoming presidential event in Minnesota. On April 24,1995, President Clinton
was in Minnesota, where he addressed a gathering of the American Association of Community
Colleges at the Minneapolis Convention Center. Early on the morning on April 24, O'Connor
called the White House to provide Avent with one last chance to be responsive to his concerns
about Hudson before he approached the President with them at the Minnesota event, but he did
not reach her. He then proceeded with his plan to take up the Hudson matter with the President.

After the President's speech at the convention center, he worked a"ropeline,” which
consisted of the President walking down a line of about 50 to 60 people pre-selected by the

White House to shake hands with the President. Bruce Lindsey, Assistant to the President and

“(...continued)
reported to Marcia Hale, the head of the OIA, and to Harold Ickes, in his role as White House
Deputy Chief of Staff for Policy and Political Affairs.

“’Avent told investigators that O'Connor's statement was untrue; she never told the
applicant tribes that she would assist them with the Hudson casino application.

-178-



Deputy Counsel to the President, was walking behind the President as he worked the line. When
the President came to him, O'Connor shook the President's hand and told him that Indian tribes
O'Connor represented were concerned about a proposal to build a casino across the river near
Hudson, Wis. The President called Lindsey over to speak with O'Connor so that the President
could move on. O'Connor described the Hudson issue for Lindsey, including his unsuccessful
attempts to discuss the matter with Avent and his concern that Interior was not considering the
serious economic impact a Hudson casino would have on neighboring tribes. Lindsey also
recalls that O'Connor told him that Delaware North was the owner of the dog track where the
casino was to be installed. Lindsey recallsthat he told O'Connor that he would get Avent to
return his calls.”

Shortly thereafter, Lindsey took up O'Connor's issue with Ickes, who was accompanying
the President on the trip to Minnesota.” As described above, O'Connor had told Lindsey that
Delaware North was involved in the Hudson casino application. Lindsey recalls that he did not
want to handle the matter because his former law firm had represented Delaware North, so he
tried to hand the Hudson issue off to Ickes. Ickes told Lindsey that he knew O'Connor and that

he would handle O'Connor's issue.

**I'n his appearance before the House Committee on Government Reform and Oversight,
O'Connor testified that he believed Lindsey told him, "You will get acall from Loretta Avent,
and perhaps from Harold Ickes." The Department of the Interior's Denial of the Wisconsin
Chippewa's Casino Applications, Vol. 1: Hearings Before the Comm. on Government Reform
and Oversight, 105" Cong., 2™ Sess. 433 (1998) (testimony of Patrick O'Connor).

“’Lindsey specifically recalls talking to Ickes about the Hudson matter in Minneapolis on

April 24,1995. Ickes does not recall being on the trip to Minnesota or any details of his
discussion with Lindsey, but Air Force One manifests confirm that Ickes was on the trip.
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Lindsey also promptly placed atelephone call to Avent to discuss the O'Connor issue, as
he told O'Connor he would. Lindsey told Avent that O'Connor had complained to the President
that she was not returning O'Connor's calls. Avent told Lindsey that it was Administration
policy not to talk to lobbyists on matters concerning Native Americans without prior consent
from the leader of the tribe that the lobbyist was representing. Lindsey told Avent that he
understood her position, but that she should nonetheless return O'Connor's telephone calls and
tell him just that; i.e., absent tribal consent, she dealt only with Indian leaders directly.

After her telephone conversation with Lindsey, Avent wrote a memorandum to Ickes
about O'Connor and the Hudson situation. Avent informed Ickes that she had just received a call
from Lindsey about the O'Connor situation, and recounted for Ickes what she told Lindsey: that
she dealt only with tribal leaders absent consent from the tribe. "Following the legal advice we
have received concerning these kinds of issues, | have not and would not speak with him, or any
lobbyist or lawyer."** Avent set forth for Ickes her view that White House involvement in the
Hudson matter would entail adverse consequences for the President and the White House. Avent
was cognizant of the "politics and the press surrounding this particular situation," and stated that
it was in the White House's "best interest to keep [the Hudson matter] totally away from the
[W]hite [H]ouse in general, and the [President] in particular." Avent told Ickes that the Hudson
matter was a"hot potato” that was "too hot to touch," and that the "legal and political implication
of our involvement would be disastrous.” As Avent's memo explained, her concerns were based

in part on her desire not to put the Administration in the position of violating the "government-

Memorandum from Loretta Avent to Harold Ickes, Apr. 24, 1995.
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to-government” relationship it had pledged to follow with respect to Indian tribes.” Yet Avent's
concerns were also based in part on her belief that the White House could not legally intervene
with Interior. Avent wrote to Ickes: "This is a Department of Interior [ matter]... and that's
where it should stay.”" Avent further informed Ickes, as she did Lindsey, that she would call
O'Connor and then "give you an update.” She closed by warning Ickes that the "press isjust
waiting for this kind of story. We don't need to give it to them."

After writing her memo to Ickes, Avent and Michael Schmidt, a Domestic Policy Council
senior analyst who worked on Indian gaming issues, together placed atelephone call to
O'Connor. Avent told O'Connor that neither she nor her staff could or would meet with him
because it was Administration policy to deal only with tribal leaders, not lobbyists, on Indian
Issues, absent tribal consent. At this point, Avent later recounted, O'Connor became short with
her. O'Connor told her that he would bring the Hudson issue to the attention of DNC Chairman
Fowler at a meeting later that week on Friday, April 28. He then hung up on her.

After the telephone call to O'Connor, Schmidt sent an e-mail on behalf of Avent to
Cheryl Mills, who was an Associate Counsel to the President. In the email, Schmidt related the
events of the April 24 conversation with Patrick O'Connor, as well as Avent's proscriptions
about the situation. As Schmidt informed Mills, Avent felt that the White House could not
"legally intervene with the Secretary of Interior on thisissue." Accordingly, Avent asked Mills
to "[p]lease have Harold [Ickes] call Don Fowler and explain that there are no secrets in Indian

Country, that... it would be political poison for the President or his staff to be anywhere near

**The "government-to-government"” relationship is aterm used to express the Clinton
Administration's policy of treating Indian tribes as sovereign nations, not merely as a
constituency.



thisissue." Avent asked Mills to "do what you think we need to do to take care of the
President's best interests on this." Mills has no recollection of providing any information or
guidance to Ickes or his staff about the Hudson matter, and does not recall receiving any
information about White House communications with Interior on this application.” Likewise,
neither Ickes nor his staff has any recollection or record of receiving any information or guidance
from Mills about the Hudson matter.

Notwithstanding Avent's notice to both Ickes and O'Connor that the White House should
not and could not intervene in the Hudson matter, Ickes tried to reach O'Connor about Hudson in
the days following O'Connor's April 24 conversations with the President and Lindsey. Ickes
called O'Connor on April 25 and 26, and O'Connor called back at least twice on the 26. They
apparently missed one another on each occasion. O'Connor called Ickes again on April 27, but
again to no avail. O'Connor said that he then decided to rely upon the intercessions of Fowler to

reach | ckes.”

**Sept. 3,1999, Mills Responses to Questions Posed by Office of Independent Counsdl at
1. This Office sought interviews or testimony of numerous White House witnesses. The only
such witness who did not fully and promptly comply with the request was Mills, who agreed at
the end of the investigation to submit sworn written responses to written questionsin lieu of an
interview. She submitted these written responses (totaling 11 sentences of text) more than 12
weeks after the seven narrow questions were submitted, and more than five months after this
Office first identified her to the White House as a witness in this investigation.

“’Corcoran's time billing records reflect that he had severa discussions with Heather
Sibbison and a discussion with George Skibine the day after O'Connor's encounter with the
President. Again on April 27, hisrecords reflect discussions with Sibbison. Corcoran recalls
that during this time period he informed Sibbison that O'Connor had briefly talked with the
President about the Hudson matter and that the President had handed the issue off to Bruce
Lindsey. Although he also remembers informing Sibbison that O'Connor was getting some
response for the first time from the White House at the staff level, Corcoran cannot recall
whether or not he mentioned Harold Ickes. He acknowledges, however, that he was aware that

(continued...)

-182-



O'Connor met at the DNC with Fowler on April 28, just as he told Avent and Schmidt he
would. At the meeting, which is described in detail above in Section I1.E.2.f., O'Connor and the
opponent tribal leaders and lobbyists asked Fowler to call Ickes and have him contact Interior
about the Hudson application, which Fowler agreed to do. Fowler and Ickes spoke about the
Hudson matter within days thereafter, and Fowler told Ickes that he had met with opponents to
the Hudson casino who were supporters of the DNC, that "they were on our side."** As noted
above in Section 11.E.2.g.1., Fowler testified that he told Ickes that Interior's purported
determination to approve the Hudson casino should be reconsidered in light of the deficienciesin
the process the opponents had pointed out to Fowler. Ickes told Fowler that he would look into

the Hudson matter and asked Fowler for a memo on the issue.

Ickes was alogical person for Fowler to contact at the White House regarding a
congtituent matter. Ickes was the Administration's main point of contact with the DNC, and
Fowler had developed a close working relationship with him. As the Deputy Chief of Staff for
Policy and Political Affairs, Ickes also was the White House's primary liaison for political

matters generally. Further, Ickes was in a position to speak for the Administration on matters of
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policy.

“(...continued)
Ickes had called O'Connor at the time he had this discussion with Sibbison.

For her part, Sibbison does not recall such aconversation and thinks it is something she
would have both remembered and probably would have brought to John Duffy's attention.

“Fowler GJ. Tedt, at 144.
“’Fowler insisted that matters like the Hudson application merit White House attention

because it is effectively a matter of policy for the Administration to determine how to apply
statutes such as IGRA.
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Ickes has explained his view that there is and should be "avery, very close working
relationship ... between the White House and the agencies" in order to implement the
President's policies.” Ickes aso insisted, however, that he was not routinely involved in Interior
Department policy matters, and that his attention to substantive matters generally was driven by
issues the Chief of Staff asked him to handle, not a relationship of oversight or responsibility for
any particular agency. Ickes said he was not Secretary Babbitt's "boss," and the Interior
Secretary did not report or answer to Ickes in the performance of his routine functions.™
Moreover, Ickes stated that Fowler asked him to do nothing but make a "status check™ on the
Hudson matter, and that he did nothing more.™

Fowler wrote a memorandum to Ickes on May 5, 1995, to "follow up our conversation
regarding the Hudson Wisconsin Casino proposal.” In the memo, Fowler provided Ickes with
"an outline of the issues raised during my meeting with severa tribal leaders and DNC
supporters who oppose the project,” and attached an economic study given to Fowler by "our

supporters.”* Fowler asked Ickes to "[pjlease let me know how we might proceed,” and

thanked Ickes for his attention.™

“Ickes G.J. Tedt, at 49-50.
"ld. at 38-39.

ld. at 146-47, 268. Ickes initially stated that Fowler only implicitly requested a report
on the status of the matter, but then testified that Fowler asked that Ickes "get back to" Fowler
after checking into the matter. 1d. at 147.

“Fowler stated that his use of the word "supporters’ includes financial support of the
DNC as well as genera support. Ickes stated that the nature of support from the interested party
would have no bearing on how he would respond to such arequest.

**No copy of Fowler's memorandum to Ickes concerning Hudson was produced by the
(continued...)
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C. O'Connor's May 8,1995, Letter to Harold Ickes

O'Connor followed up on Fowler's memo to Ickes by writing a letter to I1ckes three days
later, on May 8, which he copied to Fowler, Mercer and the people who attended the April 28
DNC meeting.” O'Connor expressed his appreciation to Ickes for calling him on April 25 and
26, and noted that he "assume[d] these calls were prompted by my discussions with the President
and Bruce Lindsey on April 24 when they were in Minneapolis." O'Connor explained that, while
he had tried to call I1ckes back, he did not continue to try to reach Ickes because he already had a
meeting scheduled with Fowler for April 28 about the Hudson casino proposal. O'Connor added
that he had been advised that Ickes and Fowler had spoken about the matter, and that Fowler had
sent Ickes his memo outlining the basis for the opposition to the casino proposal. O'Connor
went on to describe how the opponents to the casino proposa had presented their economic
impact study to certain officials at the Interior Department (a copy of which O'Connor later
forwarded to Ickes), and how the opponents needed access to the information the applicants

submitted to Interior.

O'Connor wrote that he also wanted "to relate the politics involved in this situation” to
Ickes. O'Connor asserted that Republican officials supported the casino proposal, including

Gov. Thompson of Wisconsin and Sen. D'Amato of New York. O'Connor pointed out to Ickes

*(...continued)
White House, but multiple copies were produced from DNC files. Ickes thinks Fowler sent him
amemo, though he is not sure he reviewed it a the time. In addition, Ickes's specia assistant,
Janice Enright (whom Fowler described as Ickes's "dter ego,” OIC Interview of Donald Fowler,
Sept. 18,1998, at 5), recalled that Ickes received something in writing from Fowler about
Hudson.

**The copy to these individuals was by use of ablind copy (a "bcc"), but the letter the
White House received included the "bcc" page.
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the fact that "all of the representatives of the tribes that met with Chairman Fowler are
Democrats and have been so for years." O'Connor wrote that he could "testify to their previous
financial support to the DNC and the 1992 Clinton/Gore Campaign Committee." In closing,
O'Connor requested a meeting with Ickes as soon as possible.™

O'Connor followed his May 8 letter with numerous attempts over the ensuing weeks to
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reach Ickes in order to secure a meeting with him.* O'Connor communicated with Mercer of

the DNC severa times over the remainder of May 1995, and even into June, about a possible

**The applicant tribes immediately obtained a copy of O'Connor's letter to Ickes through
a public records request made upon the City of Hudson, which had a copy of the letter on May 8
because O'Connor had apparently contemporaneously faxed the City his letter to Ickes. Three
leaders of the applicant tribes drafted their own letter to Ickes dated May 11, 1995, responding
point by point to O'Connor's letter to Ickes. The response included a criticism of O'Connor's
invocation of the opponent tribes' financia support to the DNC and the Clinton/Gore campaign:

The placement of land in tribal trust is a solemn matter and it is
wrong of Mr. O'Connor to suggest that financial support to the
DNC and the Clinton/Gore campaign is arelevant criterion.
Certainly, the Indian Gaming Regulatory Act that allows for
decisions about land being placed into trust for the economic
benefit of Indian tribes does not contemplate that political
contributions to any party or candidate would be relevant.

The tribal leaders further stated that they "must rely on [their] faith in the fairness of the Clinton
administration, the Secretary of the Interior and the IGRA process to make decisions based on
our needs without regard to partisan politics." The signatoriesto the letter have stated that the
letter was faxed to the White House on May 11, and telephone records indicate that afacsamile
was sent to the White House on that date. No copy of the letter was produced to the OIC from
the White House files, and Ickes had no recollection of ever receiving it.

*“"I'tis not surprising that O'Connor pursued a direct meeting with Ickes. Corcoran
recalls that shortly after the St. Croix hired O'Connor & Hannan on Feb. 7, O'Connor reviewed a
list of White House personnel for Corcoran to see whom O'Connor could contact on behalf of
thetribe. O'Connor singled out Ickes as someone with whom he had friendly relations, and
offered to talk with Ickes to seeif Ickes would be willing to help the St. Croix get a better
hearing at Interior.
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meeting between O'Connor and Ickes. There is no evidence indicating that Ickes ever met or
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spoke with O'Connor. O'Connor also tried other means to get his message through to Ickes.
d. Thomas Schneider's Contacts With Ickes

On May 9, 1995, O'Connor enlisted the help of his O'Connor & Hannan colleague,
Thomas Schneider, in the effort to get the opponents’ message across to the White House.
Schneider, who is an attorney, was a partner at O'Connor & Hannan until sometime in 1995, and
has remained "Of Counsel” to the firm since that time, while operating separately his own
consulting business. O'Connor and Corcoran sought Schneider's assistance because he is a close
personal friend of President Clinton with good access to White House officials. According to his
billing records, O'Connor spoke with Schneider by phone on May 9, briefed him on the

"problem” relating to the St. Croix matter, and then faxed him material .

**O'Connor's daytimer and St. Croix billing records suggest that one of those means may
have been through the Office of the Vice President, but the evidence does not support that
conclusion. O'Connor states that he and his wife have a close and longstanding relationship with
Vice President Gore. On May 24,1995, O'Connor billed the &. Croix for "Dinner with Al Gore;
Conference with Peter Knight and David M. Strauss regarding Indian problem regarding Hudson
dog track.” At that time, Strauss was the Vice President's Deputy Chief of Staff, while Knight
had been Gore's Chief of Staff when the Vice President earlier served in the House of
Representatives and the Senate. A week later, O'Connor also faxed to Strauss a news clipping
and note regarding the precedential impact of the Hudson case, which O'Connor sent to severa
White House, DNC and DOI officials.

As O'Connor later acknowledged, the May 24 event was alarge political reception, not a
private dinner, as the billing record might suggest. O'Connor testified before the Burton
Committee that he did not discuss the Hudson matter with the Vice President, and that in
speaking with Knight and Strauss, O'Connor merely mentioned his involvement in the matter,
without asking for anything. Strauss had no recollection of any such conversation, and there is
no further evidence to suggest that the Vice President's office had any contacts or
communications relating to the Hudson matter.

**This fax has not been located through document searches or interviews.
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According to Schneider, during this initial conversation O'Connor briefly outlined the
Hudson casino issue, describing it as a dispute involving Indians O'Connor & Hannan
represented who were trying to stop other Indians financed by a private company from converting
adog track into acasino. O'Connor told Schneider either that he had already talked with Ickes
about the matter, or that he had been trying unsuccessfully to talk to Ickes about it; Schneider's
recollection on this point has varied.™ Schneider now saysthat O'Connor's request was that
Schneider tell Ickes to talk to O'Connor.™

On May 16, 1995, Schneider learned that the President would be attending aDNC
reception at the Mayflower Hotel in Washington, and Schneider went to the event, uninvited.
Schneider knew Ickes from past campaign and White House events, and saw him at the
reception. Schneider approached Ickes and engaged him in a short conversation about the

presidential campaign. According to Schneider, he then briefed I ckes about the Hudson issue,

**During his civil deposition, Schneider testified, "1'm pretty certain he said that he'd
spoken with Harold Ickes and that - he related sort of Ickes' response, which was sort of he'd
look into it type of response.” Four Feathersv. City of Hudson Deposition of Thomas
Schneider, Sept. 8, 1997, at 11 (hereinafter "Schneider Four Feathers Dep."). In adeposition
before the House Committee on Government Reform and Oversight, Schneider testified that
O'Connor "explained to me that he had had conversations with Harold Ickes in the White House
asking for his help and that Harold Ickes had told him that he would look into it." House
Committee on Government Reform and Oversight Deposition of Thomas Schneider, Dec. 10,
1997 (hereinafter "Schneider House Dep."). During thisinvestigation, Schneider was "not sure"
if O'Connor had previously talked to Ickes. OIC Interview of Thomas Schneider, April 15,
1999, at 3 (hereinafter "OIC Schneider Int.").

“'I'n his civil deposition, Schneider described a somewhat different dimension to the
request. Explaining that O'Connor was concerned that he was being "blow[n]-off' by Ickes,
Schneider said O'Connor "asked if | could, knowing that | know alot of people in the White
House and sort of -1 mean we'd talked about this within the firm - if | would be willing to raise
the issue in order to try to get the White House to actually look into it." Schneider Four Feathers
Dep. at 13-14.
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and asked him to follow-up on it, which Ickes agreed to do.™* Ickes testified that he has no

**Schneider's explanation of his request to Ickes, and what Ickes said in response, has
varied significantly over time. During his September 1997 deposition in the Wisconsin civil
lawsuit concerning Hudson, Schneider testified:

[I said,] T understand that you've been in contact with Pat O'Connor about some
Indian casinos in Wisconsin," at which point in time [Ickes] acknowledged that he
had. And | said, you know, from my understanding of the issue, you know, 'Y ou
ought to take it seriously.” And he said that he had told Pat that he'd look into it,
and | said, T appreciate that, but you really ought to." And at that point in time he
said that he would....

Id. at 17.

* * % *

He [O'Connor] had said that he had explained to Harold what he wanted.... So
from my point of view, | don't know what he wanted Harold to do and | didn't
say it. | simply said, 'Look, you've had conversations.' Harold admitted, | mean
he said that he did, and at that point in time the substance was there and | wasjust
really urging him to follow through with what he was going to say because that
too often doesn't happen.... [M]y charter was to try to get the White House to
take what [O'Connor] had laid out seriously....

Id. at 19-20.

* * % *

He said, 'I'll follow through with it," | mean almost exactly those words. And it
just - again, we had arelationship which - Harold is not someone to pull alot of
punches, and we had a relationship that if he said he was going to do something
he'd do it. But he did -1 mean he specifically, as | said afew minutes ago, he
recalled the conversations and contact with Pat, so at that point in time it was -
there was a lot of stuff that was unsaid - unstated. And that's why when | walked
away | sort of - | was able to say back to Pat, 'He will follow through.’

Id. at 25. Later that year, in his House Committee deposition, Schneider swore:
| asked him [Ickeg] if he had talked to Pat about the dog track, the Indian and dog
track issue. He recalled that he had and said that he had told Pat that he was going
to look into it. | said to Harold that | thought that it deserved looking into and |

would appreciate it if he would.

(continued...)
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recollection of speaking with any member of O'Connor & Hannan (including O'Connor or
Schneider) at any time about the Hudson matter, and that he does not even know Schneider and
does not think he knew him in 1995.

Soon after the May 16 event at the Mayflower, Schneider phoned O'Connor to update
him on what transpired. Schneider recalls telling O'Connor that he went to the Mayflower,
spoke with the President,™ discussed the Hudson matter with Ickes, and was assured by Ickes
that he was looking into it. O'Connor responded with skepticism regarding whether or not Ickes
would, in fact, follow up on O'Connor's request. Based on his past experience with the White
House, Schneider assured O'Connor that he was confident Ickes would do what he had said he
would.

About two weeks later, on his own initiative, Schneider called Ickes at the White House

to see if Ickes had followed up on the Hudson matter. Irritated, Ickes told Schneider words to the

*(...continued)
Schneider House Dep. at 15. Yet, during this investigation Schneider stated that he smply
implored Ickes to get in touch with O'Connor. Schneider's earlier recollection, which is
consistent in most regards with his colleagues' recollection of what they |earned about the
exchange in 1995, indicates that Ickes was aware of both the matter and O'Connor's interest in it
and was agreeing to "follow through™ or "look into" it in a manner that is suggestive of a more
substantive contact than a "routine status inquiry."

*Schneider does not dispute that he had a brief conversation with President Clinton at
the Mayflower. Schneider consistently has maintained, however, that he never discussed the
Hudson casino matter with the President. Y et, his colleagues reported to their clients, and billed
them, for such adiscussion. Confronted with O'Connor's May 16 billing record that reads "Get
report from Tom Schneider that he talked to President Clinton regarding status of matter,”
Schneider maintained that did not speak with the President "then or ever about the dog track and
Indians,” and asserted that O'Connor "hears what he wantsto hear.” OIC Schneider Int. at 4.
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effect of "I told you | would follow up, therefore | will."** Schneider is certain that he did not
report back to O'Connor after this conversation with Ickes, and that he had no further
conversations about the Hudson matter with anyone at the White House or at O'Connor &
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Hannan.

e I ckes's Office Contacts the Interior Department

At some point in early May 1995, in response to the O'Connor and Fowler
communications, Ickes asked Special Assistant to the President Jennifer O'Connor™ to handle
these inquiries about the status of the Hudson casino application. Jennifer O'Connor assisted
Ickes in handling substantive issues relating to both policy and political affairs. She and Ickes
first worked together in 1991 on the Clinton primary campaign in New York, and by May 1995
Ickes said she enjoyed his implicit trust.

Ickes hired Ms. O'Connor in January 1995. Prior to working for Ickes, she had been
Special Assistant to the President for Cabinet Affairs, a position in which she interacted on both

policy and political matters with various chiefs of staff of departments and agencies, including

314M

**The decision to deny the Hudson casino proposal was made public on July 14,1995.
The night before, July 13, Schneider hosted a fund-raising dinner at his Maryland home for
Clinton/Gore '96, which President Clinton and First Lady Hillary Rodham Clinton attended,
along with scores of campaign contributors and other guests. Neither Secretary Babbitt nor Ickes
attended the event. As set out in Section 11.G. of this Report, DOI's decision to deny the Hudson
casino proposal was made well before the fund-raising dinner at Schneider's home. Indeed, DOI
inadvertently disclosed the decision to deny on July 13 to one of the opponent tribes. In any
event, there is no evidence that Schneider or anyone else discussed the Hudson casino proposal
with President Clinton or any other Administration officia at the July 13 event, nor that the
decision was influenced in any way by Schneider's hosting of the event.

*Jennifer O'Connor is not related to Patrick O'Connor.
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DOI Chief of Staff Collier, whom she got to know prior to the Hudson matter. O'Connor also
came to know DNC Chairman Fowler, interacting with him frequently throughout 1995 in
connection with her work for Ickes.

Ickes recalls that he assigned the Hudson matter to Jennifer O'Connor sometime after he
heard from Fowler. Ickes stated that he asked her to find out what the issue was about, and to
check the status of it. He recalls giving her no direction about any follow-up, and states that,
given their working relationship, she would have "broad latitude" to decide for herself what more
should be done, including providing information or feedback to Fowler or Patrick O'Connor.™
Ickes never learned from Jennifer O'Connor, however, what she did on the Hudson matter -
though he testified that he got the "impression” she spoke with Fowler about the matter.™

In fact, Jennifer O'Connor does recall being contacted directly by Fowler about the
Hudson matter, although she cannot recall the timing of Fowler's telephone call. According to
O'Connor, Fowler's inquiry - which she said was an unusua one for Fowler - was whether she
knew anything about the Hudson decision because he had a group of people to whom he wanted
to be responsive. She did not know if he was meeting with them at the time of the call, but
sensed that Fowler wished to report immediately to these interested persons. O'Connor cannot

recall whether Fowler contacted her before or after Ickes tasked her with handling the Hudson

issue.

*lckes G.J. Test, at 171.

"Id a 173-74.
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At some time after speaking with Ickes, and by no later than May 18, Jennifer O'Connor
caled Interior.” As aresult of her relationship with Collier, she believes that she likely reached
out to him initially. Shethinksthat Collier, inturn, islikely the person who put her in touch with

Heather Sibbison.™

1) Jennifer O'Connor's May 18,1995, Memo
Jennifer O'Connor believes that her first telephone conversation with Heather Sibbison
most likely took place on May 18, 1995, or perhaps the preceding day.™ Asreflected in a
memorandum to Ickes she wrote on May 18, O'Connor asked Sibbison about the status of the
Hudson application. O'Connor believes that at the beginning of the conversation she said she
was calling on behalf of Ickes only to make a status inquiry about the pending matter, and was
not calling to affect the decision in any way. O'Connor states that this was her standard practice

in dealing with departments or agencies. In her first interview with this office, Jennifer

**Jennifer O'Connor acknowledges that she received a copy of Patrick O'Connor's May
8 letter to Ickes sometime before she spoke with Sibbison. Neither Jennifer O'Connor nor Ickes,
however, can recall when or from whom she received it.

“Collier said he did not think he knew who Jennifer O'Connor was at that time, except
that he would have known from her telephone number that she worked at the White House. He
said he would not have delegated responsibility to return her call without knowing the reason for
her call, but he has no recollection of speaking to her and speculated that he may have had his
secretary ask why she was calling. He said he probably would have delegated a question like the
status of Hudson to John Duffy, who in turn would delegate it to Sibbison. Sibbison said Duffy
asked her to return Jennifer O'Connor’s call.

*Circumstances suggest that the timing of Ms. O'Connor's call may have been effected
by O'Connor & Hannan communications to Ickes around May 16. Schneider had approached
Ickes about the Hudson matter at the Mayflower on the evening of May 16, and Ickestold him
that he would look into the matter. Over the course of that same day and the one before it,
Patrick O'Connor had placed five telephone calls to Ickes, none of which appear to have resulted
in his getting through to Ickes. Records indicate that | ckes's administrative assistant informed
Jennifer O'Connor of these calls, though she does not recall being aware of them.
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O'Connor initially maintained that, notwithstanding Patrick O'Connor's description of the
Hudson application in his May 8 letter, she understood the Hudson matter to be a " policy”
matter, not an adjudicative or even quasi-adjudicative matter.” She stated that with regard to
"policy" matters, there was no problem with the White House's weighing in or advocating a
specific outcome.™

As reflected in Jennifer O'Connor's May 18 memo, Sibbison informed O'Connor that the
decision whether to take land into trust to facilitate the creation of an Indian casino was within
the discretion of the Secretary. Sibbison stated that the Department was in the process of
reviewing the Hudson application, and that the "staff' had met the previous night, May 17, and
had arrived at the preliminary decision to deny the request. After providing some of the reasons
Interior was leaning against the proposal, Sibbison stated that the Department was reviewing the
comments received during the comment period, which had ended April 30, and that the decision
would be fina in one month.™

01 C Interview of Jennifer O'Connor, April 2 and 9, 1999, at 5 (hereinafter "OIC J.
O'Connor Int., April 2 and 9,1999").

"ld

**As memoriaized in Jennifer O'Connor's memo, Sibbison indicated three main reasons
for the preliminary decision to deny the Hudson application: 1) the "almost uniform([]"
opposition of the local community; 2) the uniform opposition of the Minnesota congressional
delegation, fueled by the opposition of the Minnesota tribes located near Hudson, and 3) the
desire to avoid shining a spotlight on the Indian Gaming Regulatory Act, which could face
amendment or repeal in the face of resulting negative attention if the application were to be
granted.

Sibbison also informed Ms. O'Connor of aprimary argument favoring approval, that of
free market economics. She noted that some DOI staff worried that the "bottom line" of the
opposition is that other tribes that already have successful casinos in the area oppose the Hudson

application out of fear of competition, and are able to hire "bigger lobbyists* than the applicants.
(continued...)
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Sibbison does not dispute that she told O'Connor that the consensus of opinion among
officials with authority over the Hudson application was that it would be denied. Although she
maintained she does not recall saying there was ameeting on May 17 when this was decided,
Sibbison stated that she probably conveyed that this recognition of a consensus was a recent
event and states that she thinks it was accurate to say that apreliminary decision to deny had
been reached. Nonetheless, there is some evidence that DOI staff did, in fact, meet and reach a
"preliminary decision” on May 17,1995. By May 17, the IGMS gaff had reviewed with others
the information received after the Feb. 8 meeting on Capitol Hill which indicated that the local
community reaction had changed from weak to strengthened opposition. Additionally, according
to IGMS Director George Skibine's calendar, he was scheduled to meet at 4 p.m. that day in John
Duffy's office regarding a gaming compact for the Wampanoag tribe of Massachusetts, and the
meeting was to be attended by BIA Deputy Commissioner Hilda Manuel and Deputy Assistant
Secretary for Indian Affairs Michael Anderson. When asked about that entry, Skibine conceded
that it was possible that Hudson also was discussed during the meeting.”™ Anderson testified
that he specifically recalled a meeting on that date which began late in the afternoon, and that

staff at the meeting were leaning against granting the Hudson application.

It is unclear what Ickes or Jennifer O'Connor did, if anything, with the information they

received from Sibbison about the Hudson application. Jennifer O'Connor's stated reason for

*(...continued)
However, Sibbison noted, the staff did not believe that concerns over this aspect of the
opposition negated the genuine concern about local community opposition.

»Skibine and Duffy had just met with applicant representatives earlier that same day, as
discussed below in Section 11.F.3.
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obtaining the information from DOI was to provide Ickes with a status update on the casino
application. Ickes did not, according to O'Connor, instruct her to provide the information she
had obtained to Fowler, nor, by her recollection, did she tell Fowler anything more than that the
application would be decided soon, and that she could tell him nothing else. O'Connor wrote in
her memo to Ickes that the information was not in the public realm, and therefore had to be kept
confidential. Yet, in her first interview concerning the Hudson matter, Jennifer O'Connor told
Justice Department lawyers and the FBI that, in fact, she likely told Fowler that the application
would probably be decided in about aweek, and that he could not tell anyone because the
decision had not yet been made.” Ickes has stated he had no interest in the Hudson matter or
receiving information about it, apart from the requests he had received.

Sibbison has no recollection of what O'Connor said about the purpose of her call, but she
believes it was arequest for status information. She recalls O'Connor did not advocate for any
particular position and did not say on whose behalf she was calling. Sibbison confirmed that the
reasons for denial recounted in the O'Connor memo are correct. She said she thinks it was true
that the Minnesota delegation opposed it, but said that was not a matter of discussion on May 17

and "wasn't a factor in the decisionmaking."*

**This latter statement is consistent with the fact that it was Fowler who requested action
on the matter and who, as O'Connor recalls it, phoned her directly with adesire to provide
information to a group with which he was dealing. Moreover, while O'Connor wrote in her
memo to Ickes that the information was confidential, the placement of that restriction in the
memo suggests that it may have applied only with respect to the reasons underlying Interior's
preliminary decision, not as to the fact that the preliminary decision was to deny the application.

“'Grand Jury Testimony of Heather Sibbison, June 18, 1999, at 129.
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In any event, one week later, on May 25, records show that Jennifer O'Connor placed a
telephone call to John Duffy, the highest-ranking DOI officid directly involved in evaluating the
Hudson casino application, and that she left a message for Duffy to call her back. Neither Duffy
nor Jennifer O'Connor, however, recall speaking to one another about Hudson at this point in
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time.” Severa days later, on May 30, Duffy wrote Patrick O'Connor's name on Duffy's phone
message log. Next to the message, Duffy wrote "take his call," which Duffy says reflected the
fact that Collier had told Duffy that Patrick O'Connor was someone whose calls he should take.
Y et, Duffy has no recollection of speaking with Patrick O'Connor, who likewise does not recall
talking with Duffy. At some point between May 25 and May 31, Duffy apparently returned
Jennifer O'Connor's call, because on May 31, Jennifer O'Connor left another message for Duffy
returning his call. Duffy, inturn, returned that call, as is reflected in his phone log.
Notwithstanding this flurry of telephone messages, neither Duffy nor Jennifer O'Connor recall

any conversation in this time period about the Hudson casino proposal.

2) Heather Sibbison's June 6,1995, Conver sation
with the White House

On June 1,1995, Patrick O'Connor sent Ickes afacsmile of a newspaper article reporting
that an Indian tribe in Wisconsin had approved the purchase of a defunct dog track in Kaukauna,
Wis. He noted on his facsimile cover sheet that the article confirmed the opponents’ argument
that approving the Hudson casino application would establish a bad precedent concerning off-
reservation Indian gaming. On the cover sheet, | ckes's administrative assistant made a notation

to Jennifer O'Connor asking whether she wanted to meet with Patrick O'Connor. Jennifer

|t appears from Duffy's phone log that he was tasked by Collier to return the call. He
is sure someone did return it, but has no recollection of who did, or what was said.
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O'Connor responded with her own hand-written notation on the same page: "Call Heather
Sibbison at Interior. Ask her if there is a date by which Interior will announce a decision on the
Wisconsin dog track.” Jennifer O'Connor ultimately gave that task to White House intern David
Meyers,” who spoke with Sibbison on June 6, 1995. Asrecorded in Meyers's same-day
memorandum to Jennifer O'Connor, Sibbison informed Meyers that Interior would make the
decision within "the next two weeks." Meyers wrote that Sibbison informed him Interior was
"95% certain" that the application would be denied. Meyers reported that Sibbison said that
there was significant local opposition to the casino proposal, but that much of that opposition
was the by-product of wealthier tribes who opposed the application. His memo indicates that
Sibbison said DOI would decline the application without offering "much explanation” based on
its ""discretion™' in the matter. The memo concludes by noting that Sibbison told Meyers that
Jennifer O'Connor should call Sibbison with her "thoughts” if she had "feedback” on the Hudson
matter.

Sibbison disputes certain aspects of Meyers's version of their conversation. She denies
having solicited White House views on the Hudson matter, but says she may have indicated that
O'Connor should call her if she had any additional questions. While Sibbison states she
probably did tell Meyers it was likely to be denied and the decision would be announced soon,

she specificaly denies having given him any answer in percentage terms. Sibbison also thinks

*In June 1995, Meyers was an unpaid intern in Ickes's office. He worked frequently
with Jennifer O'Connor on issues within Ickes's office. Prior to that time, Meyers had held
severd positions within the White House, including a previous unpaid internship with Ickes from
January 1994 to August 1994, and apaid position with the National Economic Council
beginning in August 1994. He left his position with the NEC after about two and a half months
in order to focus on law school, but returned to the White House in May of 1995 to intern again
with Ickes's office.
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the comment about wealthier tribes generating the opposition must have been essentially an over-
smplification of a greater explication she provided. Meyers has no present recollection of the
conversation, but maintains that he would not have included any information in his report to
O'Connor except what Sibbison provided him.

Sibbison did not disclose her May and early June contact with O'Connor or Meyers when
she wrote the August 1996 memo that was attached to Secretary Babbitt's letter to Sen. McCain
regarding White House contacts. See Section I11.K.I.d., infra. Sibbison explained that she did
not recall the contacts at that time, and that her recollection was subsequently refreshed by
reviewing documents. She has only avague recollection of either conversation.

3) Department of the Interior Assistance in

Responding to the June 12,1995, Congr essional
Letter to Ickes

In June, Ickes received a letter dated June 12 from several Democratic members of the
Minnesota Congressional delegation.”™ The letter indicated that it was also copied to Secretary
Babbitt and Chief of Staff Panetta. The letter expressed the signatories opposition to the
Hudson casino application, and referred to the delegation members' "understanding that the
Department of Interior is leaning toward approving the application.” The members then wrote,
"because of your understanding of the problems surrounding this proposal, we ask you to explain
our concerns to Secretary Babbitt." In arecent interview, Ickes recalled generally that he
received this letter and provided it to Jennifer O'Connor to handle. Jennifer O'Connor also

recalled receiving the letter from Ickes and seeking Interior's assistance in dealing with it.

**The letter was signed by Sen. Wellstone, as well as Congressmen Sabo, Oberstar,
Vento, Peterson, Minge and Luther.
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Records show that on June 26, 1995, Jennifer O'Connor forwarded the Minnesota
Democratic delegation letter to Sibbison at Interior and requested that Sibbison draft a response.
The following day, June 27, Sibbison faxed a memorandum back to O'Connor with two draft
responses. The firgt response to the Democratic members of the Minnesota delegation stated that
DOI was reviewing the matter. The second response stated that DOI had denied the Hudson
casino proposal, which Sibbison's cover memo said "may be made public later this week."
Sibbison noted that Ickes could wait and then write that the application had been denied - the
result for which the delegation had been pressing - when the decision was made public.™

In both of the draft letters, Sibbison suggested that Ickes say in the first person, "I have
contacted the Department of the Interior.” Moreover, in the draft letter stating that Interior was
reviewing the application but had not yet made a decision, Sibbison proposed the following
statement by Ickes:

| have contacted the Department of the Interior and have been assured that the

Department is aware of the concerns you articulated in your letter. | also

understand that similar concerns were expressed in a meeting between members

of the Minnesota delegation and Department of the Interior officias.

Sibbison's drafts stated that Ickes contacted DOI, not simply that his staff had done so. Even if

this phrasing simply reflects literary license in referring to staff contacts, one draft indicated that

Ickes had "been assured" that DOl was "aware" of the Democratic members' "concerns' about

*In the memo, Sibbison encouraged O'Connor to call her for any further assistance, and
stated that she would notify O'Connor "as soon as the fina decision has been announced.”
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the casino application. Moreover, Sibbison's draft noted that Ickes (or his office) understood that
the Congressmen had expressed similar concerns at a prior meeting.™

Ultimately, the response to the June 12 letter from the Minnesota del egation opposing the
casino proposal was sent over Secretary Babbitt's signature on Sept. 14, 1995, two months after
DOI announced the decision to deny the Hudson application. Ickes expressed surprise that his
office did not directly respond to the congressional officials. According to Ickes, his office's
standard procedure in dealing with a letter such asthis one - from a United States Senator and
six other Congressmen - would be for O'Connor to provide Ickes a draft personal response from
Ickes to the officidls.

f. White House Policy Regarding Contacts With Agencies

It is undisputed that there were contacts between the White House and the Department of
the Interior in May and June 1995, when Interior's decision-making process on Hudson was on-
going. (See Section I1.E.4.e., supra.) Staff at Interior and the White House have asserted that the
contacts were nothing more than "routine status inquiries."™ The available direct evidence of
those contacts is generally consistent with that description. By comparison, some circumstantial
evidence suggests that the contacts may have been more than routine status inquiries, but does
not prove that those communications had any specifically prohibited content or impact. To help
assess issues of knowledge and intent relating to witnesses' accounts of how and why these
contacts took place, we examined internal White House policies in effect at that time concerning

contacts with administrative agencies or departments about pending administrative matters.

**0'Connor had no recollection of sharing Sibbison's drafts with Ickes.

“See Sections I1.E.4.el. & 2, supra. See also Section I1.K.l.a, infra.
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In 1994 and 1995, the White House had written policies on the propriety of contacting
administrative departments or agencies about pending matters. Each year, the Counsel's Office
provided guidance to all White House employees on these policies. In addition, staff routinely
sought, and attorneys in the Counsel's Office routinely provided, advice regarding the application
of those policies, such as when Avent enlisted the assistance of then-Associate Counsel Cheryl
Mills in connection with O'Connor's callsto Avent in April 1995.

The written White House contacts policies turned largely on the nature of the agency or
department and the nature of the pending matter that was the subject of the inquiry. For instance,
any contact with an independent department or agency, such as the Federal Election Commission
or the Federal Communications Commission, had to be cleared through the White House
Counsel's Office, regardiess of the nature of the inquiry. The policy was less strict if the
contemplated contact was with an executive branch department or agency, such as the Interior
Department. In that case, the policy depended on the nature of the matter pending at the
department or agency. If the matter was a rule-making proceeding and the contemplated contact
was not intended to influence the outcome of the proceeding (e.g., a status inquiry), White House
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staff could make the contact without approval from the Counsel's Office.

If, however, the contemplated contact involved a pending adjudication at an executive
branch department or agency, the contact was prohibited absent prior approval from the
Counsel's Office, and even then the contact had to be made by the Counsel's Office, not the

White House staff member. That policy was set forth in a memorandum dated Nov. 10, 1994,

*In such a case, though, the policy required the White House staff member making the
contact to state at the outset of the communication that the purpose of the contact was not to
influence the outcome of the rulemaking proceeding.
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from Counsel to the President Abner Mikva and Deputy Counsel Jodl Klein to White House
deff, addressing "White House Contacts with Agencies and Departments Regarding
Investigations, Enforcement Actions, and Adjudications."” The memo stated that these
categories of White House contacts are "particularly important” contacts, and that it is
"Imperative" that "all" White House staff abide by the rules set out in the memo. After defining
the relevant terms (including "adjudication"),” the memo stated that any contact made by the
White House in connection with adjudicatory and the other enumerated actions "should be
undertaken only by the Counsel's Office." The memo enjoined White House st&ff: Y ou should
not contact any department or agency regarding any such matter. Rather, you should request that
the contact be made by the Counsel or Deputy Counsel, who will decide whether the contact is
appropriate ...." The memo further provides that staff likewise should consult Counsel's Office
If anyone contacts the White House about making such a contact. Notably, the memo also stated

that if the staff member had any "question about whether a department or agency matter involves

**Based on documents produced by the White House, this memo appears to embody the
policy that would have been in force throughout the first half of 1995. This office first sought
documents reflecting exactly this type of policy in a subpoena served May 28, 1998. Based on
representations made by the White House Counsel's Office in response to the original subpoena
demand, this Office did not know for nearly ayear that such memoranda actually existed, and the
responsive documents were not produced until June 16,1999, after interviews and Grand Jury
examinations of nearly all White House witnesses had been compl eted.

*Adjudication is defined in the memo as a matter "decided at an administrative or
judicial hearing, or similar proceeding in which a department or agency determines the rights of
particular individuals or entities." Cf. 5 U.S.C. § 551 (Administrative Procedures Act defining
"adjudication” as the "agency process for formulation of an order" and defining "order” as "the
whole or a part of afina disposition, whether affirmative, negative, injunctive or declaratory in
form, of an agency in a matter other than rule making but including licensing").
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an investigation, enforcement action or adjudication,” he or she should "direct it promptly to the
Counsel's office.”

The definition of adjudication provided in the White House policy memo does not seem
to directly embrace an agency application like the Hudson casino application. Interior did not,
for instance, hold a"hearing" on the Hudson matter. In addition, Interior held substantial
discretion under the applicable statutes - IGRA and IRA - in the determination of the
application. Arguably, though, an application by a group of tribes who seek license to engage in
specific permitted activity, pursuant to defined statutory and agency requirements - those
governing operation of a casino on off-reservation land taken into trust for that purpose -
implicates "the rights of particular individuals or entities" under constitutional (due process) and
common law standards for agency action.™

The only White House employee who had contact with an outside individual about the
Hudson matter and then sought the advice of Counsel's Office about how to respond to that
contact was Avent. No one on Ickes's staff contacted Counsel's Office, though it is unclear
whether that was due to deliberate choice, ignorance of the policy or a perception that the
contacts policy did not embrace administrative matters such as the Hudson application. The
evidence suggests the latter basis as the most likely cause. Jennifer O'Connor, for example,

seems to have perceived that the Hudson application constituted a "policy" matter as opposed to

an adjudicative or quasi-adjudicative matter, and simply recalled following her habit of providing

*'Secretary Babbitt himself sensed that greater ethical restrictions and "extra care” should
apply to what he termed "quasi-regulatory things where you are issuing a permit or making a
specific decision,” as opposed to situations where the agency has "pure discretion.” Grand Jury
Testimony of Bruce Babbitt, July 7,1999, at 129-30 (hereinafter "Babbitt G.J. Test., July 7,
1999").
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a disclaimer during the agency contact, consistent with the proscription described in the White
House contacts policy memorandum relating to agency rule-making matters. See supra at 203.
Apparently, she did not fed the Hudson circumstances were ambiguous enough to merit
contacting Counsel's Office, as advised by the policy memo on adjudications, to resolve any
guestion about the definition of matters faling within the policy's terms.™

For his part, Ickes said he did not think there was a "black letter or specific rule or line"
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governing such contacts.™ Nonetheless, he said the genera practice in his office was to check

with Counsel's Office prior to contacting an agency about even a "quasi-judicial™ matter, and
that he felt the nature of the Hudson situation and her own work habits would have led Jennifer
O'Connor to confer with Counsel's Office before making any calls to Interior.”™ Yet, he
likewise made no effort to ensure that his staff sought the advice of Counsel's Office before

handling the requests for contact with Interior on behalf of the DNC and Patrick O'Connor.™

**Ms. O'Connor stated that she probably would have called Counsel's Office first and
proceeded differently if Ickes asked her to determine what role he would play in the matter.
Because she believed that he only wanted to know the status of the application, however,
O'Connor said she felt she could call the agency directly, without prior approval from White
House counsdl.

*Ickes G.J. Test, at 45-48. Ickes said he saw no problem with contacting an agency
about the status of a pending matter, regardless of the nature of the matter, but he testified: "My
impression was that if it involved rule making or an adjudicatory issue, White House Counsel's
Office certainly wanted us to contact it before making contact with the agency and, as far as |
know, that was followed by and large." 1d. at 48.

“Ickes G.J. Tedt, at 46-48, 252-53. At the time of his testimony, Ickes was unaware that
Ms. O'Connor did not confer with Counsel's Office before making her calls to Interior in the
Hudson matter.

*Indeed, as to his office's contacts with Interior about Hudson, Ickes testified that he did
not think that it would have been inappropriate for Jennifer O'Connor to have informed Interior
(continued...)
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g. O'Connor & Hannan Curtails Its Lobbying of the
White House Prior to the Decision on July 14,1995

Patrick O'Connor's push for White House action on the Hudson matter, including his
push for a meeting with Harold Ickes, subsided in June 1995. As late as June 6, O'Connor's
daytimer and billing records reflect that he was calling David Mercer concerning the Hudson
application and the status of efforts to arrange a meeting with Ickes. After June 6 (the date of the
David Meyers memo), such notations cease, and the forms and frequency of O'Connor's billing
entries shifts considerably. On June 12, O'Connor recorded time for getting an update from
Corcoran regarding "new White House developments.” Neither O'Connor nor Corcoran could
recall what those developments were.

During the time period from June 12 until the July 14 decision, O'Connor & Hannan's
lobbying efforts with respect to the White House (and, indeed, with respect to Hudson generally)
dropped off precipitously. O'Connor's only time entry during that entire interval was a June 19
entry concerning an update from Kitto about developments involving local and federal
legislators, as well as a "discussion regarding support to be given to Committee to Re-Elect and

D.N.C."* Nonetheless, there is no direct evidence that the opponents or their representatives

*(...continued)
staff that the status check on Hudson was being made on behalf of Fowler, or even for her to
have informed Interior that she was making the inquiry on behalf of a contributor. While
O'Connor testified that she made no such comments in her communications with Interior, Ickes's
view of permissible conduct in this regard certainly seems at odds with the presumptive purpose
of the White House contacts policies - avoiding even the appearance of impropriety in agency
decision-making - as well as Ickes's own stated belief that "even if something is not illegal in a
strict sense, actions can be taken, it seems to me, that do undermine the confidence of the public
in the decisionmaking process." Ickes G.J. Test, at 253.

**0'Connor also recorded notations in his daytimer on June 19, which were not
(continued...)

-206-



knew that the Hudson application would be denied prior to the date on which the decision was
made public, July 14, nor that the opponents decreased their lobbying efforts in opposition to the
casino as aresult of receiving such information.
5. Other Tribal Opponents Continue L obbying

From June 21 through June 23, 1995, Oneida lobbyist Scott Dacey and Vice Chairman
Gary Jordan met with a variety of individuals in Washington, including Interior Department
personnel, to discuss the Hudson casino application and, to a lesser extent, other Indian law
issues. Dacey summarized the events in a June 28,1995 memorandum to Jordan. The document
describes a meeting with John Duffy (also attended by St. Croix tribal attorney Howard Bichler)
at which the Oneida representatives presented their position with respect to the Hudson proposal,

and informed Duffy of the intention of the Stockbridge-Munsee tribe to establish a casino at the

343

dog track in Kaukauna, Wis.” According to Dacey's memorandum, Duffy indicated his

*(...continued)

captioned for billing, reading:
Larry Kitto
a) Hudson - Lawyer
b) DNC - Comm to ReE
C) Letters follow up?
d) What about |ckes?
€) What about Foley.

The meaning of these last two notes is unclear even to O'Connor himself. No one has ever
suggested, however, that Kitto had any role in communicating with Ickes or the White House. It
should be noted that O'Connor was abroad for about 10 days in mid-June 1995, including June
19, when he spoke by phone with Kitto.

*The Stockbridge-Munsee plan was of particular concern to the Oneida, who feared that
approval of a Hudson casino would lead to casinos at severa dog tracks in southeastern
Wisconsin. This concern stemmed from the belief that such casinos would take away a large
portion of the Chicago market for the Oneida casino in Oneida, Wis., adjacent to Green Bay.
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awareness of Stockbridge-Munsee interest in the Kaukauna dog track. Dacey reported that, with
respect to Hudson, Duffy gave "no indication as to the position the Secretary would take on the
matter,” but said that the decision "would be coming out soon." Dacey noted Duffy's expression
of concern for "the double standard the Department would be establishing should they decide
against” the proposal, noting that "tribes petitioning for the land acquisition ... usually want
lands taken into trust over the objections from area communities and businesses."

According to his memo, Dacey aso met with Babbitt's Chief of Staff, Thomas Collier,
during this period. Dacey reported that Collier would be leaving DOI at the end of that month.
According to the memo, Collier had been meeting with a number of tribes and Collier said he
was preparing a report to the Secretary "concerning the future of Indian gaming."** With respect
to Hudson, Dacey reported that "Collier said the Department of Interior will not sign off on the
Hudson proposal as long as Governor Thompson and the area community is [sic] opposed to the
deal." According to Dacey, Collier viewed the Governor and the community as opposed to the

Hudson proposal.

On June 29,1995, after months of lobbying by opponents, Sen. Feingold of Wisconsin
announced that he opposed the Hudson casino proposal. In addition to issuing apress release,

Sen. Feingold sent a letter to Secretary Babbitt, urging him to reject the casino application.

“Neither DOI nor Collier produced such areport pursuant to subpoena, and Collier said
he did not write areport on Indian gaming. Dacey speculated in his memo that Collier was then
planning to re-join the law firm of Steptoe & Johnson, and that "his recent desire to meet with
Indian tribes [was Collier's] unique way of looking for future clients.”
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F. Events Occurring During On-Going Analysis of Application by DOI
in Washington, D.C. (May 1,1995-June 8,1995)

Most Interior Department witnesses interviewed said the decision to deny the application
was not made on a particular day or at any particular meeting. Rather, they describe a gradual
process of analysis and discussion. No witness said that there was any Indian Gaming
Management Staff employee or other Washington-based DOI saffer advocating approval of the
application. Even those who felt there was no "detriment" believed substantial work was needed
to meet the "best interest” of the tribes test of IGRA Section 20. Several current and former DOI
employees said virtually al off-reservation gaming applications face an uphill battle for approva
because strong local political opposition surrounds most of these proposals.*

By May 17, IGMS saff had reviewed and discussed with Duffy and Sibbison the
information that came in after the Feb. 8 meeting, which indicated that local governments had
changed their positions from neutral or weak opposition to strengthened opposition. Between
April 30 and May 17, Interior officias had severa meetings with applicant and opponent

representatives.

1. Collier, Duffy and Skibine Meet with Congressman Ober star
on May 2,1995

On Thursday, April 27, Congressman Oberstar's office called DOI to schedule a meeting

with Duffy and Collier regarding "Hudson gaming."** Collier, Duffy and Skibine all attended

**The actions of former Secretary Lujan centralizing the procedures for review of such
applications, and DOI's prior policy and proposed rulemaking pronouncements, tend to
corroborate this view. See supra at 42-43.

**Note from Doris Johnson to John Duffy, April 27,1995.



the meeting with Oberstar and his staff member, Waylon Peterson, a 3:00 p.m. on May 2 in
Oberstar's office.

In a memo prepared the day before the meeting, Peterson wrote that the "3 o'clock with
Interior officias is extremely important™* (emphasis in original). He listed two issues for
discussion: local tax implications of fee-to-trust acquisitions by Indians, and the "Hudson
gaming casino transfer." The section of Peterson's memo dealing with the Hudson matter largely
repeated his memorandum to Oberstar on the issue prior to the Feb. 8 meeting. The May 1
memo, however, also stated that "[i]n your meeting with Duffy in February, you made the
following points," and then listed severa substantive points, as well as afinad point that Oberstar
is said to have made to Duffy in February: "The Wisconsin supporters ... are Republicans, why
should the Clinton Administration help them?"

At the meeting itself, Oberstar pushed the Interior officias to deny the application,
stressing what he called the "over-saturation"* of Indian casinos. Oberstar told investigators
that he would not have made the point about the politics of the situation described in the Peterson
memo, because it would not have been an argument on which Collier and Duffy could base a
denial, which is what he wanted them to do. Peterson believed he, Peterson, probably did make

the points set out in hisMay 1 memo.™

*Memorandum from Waylon Peterson to Rep. Oberstar, May 1, 1995.
**OIC Oberstar Int. at 5.

**Alana Christensen, a staff member for Rep. Minge, later discussed the May 2 meeting
with Peterson. In aMay 4 memorandum to Minge regarding "Hudson Dog Track," she described
the meeting:

(continued...)
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Although Collier was aware from Duffy of high-level congressional interest in the
Hudson application, Collier said he never perceived the application as a particularly important
issue for him or the Secretary. Collier expressed complete confidence in Duffy's ability to
handle the matter without his help.” Duffy also downplayed the degree of controversy or
congressional pressure surrounding the Hudson application, describing it as being only one of
many important issues. He had no explanation for why Collier attended the meeting with him.

2. The Four Feathers Partnership Enlists L obbyists

Concerned that the applicants were not gaining sufficient access to the top decision-
makers at Interior, on March 31, 1995, Mark Goff - a public relations consultant retained by

Havenick - contacted Paul Eckstein of the law firm of Brown & Bain on behalf of the venture

**(.. .continued)

Oberstar met with George Skibine ... and Tom Callier [sic]... on May 2 to give
their final push for the MN tribes. The Dept. indicated that they have alot of
information and to be honest are not looking forward to the political ramifications
of this decision and therefore may put this off for months. | will follow up with
George Skibine on aregular basis to check the status of the case.

Both Collier and Duffy deny having made such a statement and further deny having delayed the
fina decision for such areason. Christensen's memo aso bears several handwritten notations
she made, including the following notations that she cannot now explain: "Harold Icckes [sic],
Jr."; "Leon Panetta'; "Babbit's [sic] said it was done deal."

**Collier described Duffy as one of the few DOI employees in whom he had complete
confidence to handle congressional meetings like this. He also said he would not accompany
Duffy unless the congressman was really angry or Duffy was tired of dealing with him. Collier
did not recall attending the meeting or why he went with Duffy, but stated he only attended
meetings on Capitol Hill if he was directly involved in the issue or the DOI staff member
working on the issue was being "beat up." OIC Collier Int. at 18.

*'Circumstances suggest that Collier's decision to attend may have related to controversy

then surrounding DOI land in trust decisions in the wake of DOI's May 1, 1995, announcement
of its approval of the Pequot tribe's application to enlarge its land holdings adjacent to its casino.
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partners. As described in detail below in Section 11.G.8.C, Goff was referred to Eckstein on the
basis of Eckstein's close friendship with Secretary Babbitt. Eckstein was a highly regarded
attorney in Phoenix who had previously represented clients in matters before Interior, but who
had not lobbied Babbitt during the Secretary's tenure in Washington. Despite initial reluctance,
Eckstein agreed to get involved for the applicant group, at least to the extent of seeking answers
for them as to where the application stood in the aftermath of the additional comment period.

On April 6, Eckstein contacted Secretary Babbitt by phone and announced his entry into
the Hudson matter for the applicant group. Eckstein testified that he also sought and obtained
Babbitt's agreement that no decision would be made on the application until the applicant tribal
leaders had received an opportunity to make their case directly to the Secretary. Babbitt cannot
now recall the conversation, but believes he agreed only that the applicants could meet with the
decision-makers, as opposed to Babbitt himself.

Sometime in March or April, Fred Havenick contacted his friend Jerome Berlin for a
recommendation of a well-connected Democratic lobbyist in Washington. Berlin was himself a
prominent Democratic supporter and DNC trustee, with close ties to the Administration. Berlin'
suggestion was Jim Moody, a former Democratic congressman from Wisconsin, who was then
performing lobbying work independently. Havenick and Goff brought Moody into the matter.

The applicant group became concerned about the status of the Hudson application yet
again on May 8, when they received a copy of Patrick O'Connor’s letter to Harold Ickes.
Records show that by May 9, Havenick, Goff, Eckstein and Moody were conferring about what

more the applicants could do to promote the application at Interior. Moody contacted Duffy by
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May 15 and secured a meeting for the applicant tribal leaders and their representatives with

Duffy and Skibine.

3. Four Feathers Partners Meet with Duffy and IGM S Staff on
May 17,1995

Representatives of the applicant tribes and their partners traveled to Washington for
meetings at DOI on May 17, 1995.* They met first with John Duffy and George Skibine in
Duffy's office. After about 45 minutes, Duffy indicated that he had to leave; they then convened
in Skibine's office, where Thomas Hartman joined them.

At the initial meeting in Duffy's office, the discussion was dominated by the tribal
leaders, who spoke of the financial plight of the tribes and the benefits they could reap from the
Hudson casino. Witnesses generally agreed that Duffy primarily listened, initially offering little
indication of where he stood; it is unclear if Skibine spoke at all. Applicant witnesses fdt that
Duffy had projected an attitude of indifference, and that this agitated Red Cliff Vice-Chairman
George Newago - who had spoken emotionally of the continuing needs of his tribe. Several
witnesses recalled Duffy's telling the group that approval of the application was not a "slam

dunk."* Duffy testified that he also explained to the tribes that "there were concerns about the

“Witnesses differed in their recollections of who attended the meeting for the applicants,
although there was general agreement that the meetings were very crowded, with al the seats
taken in Duffy's office and, later, people overflowing out of Skibine's office. It appears certain
the attendees included Chairman Ackley and Derickson of Mole Lake, Red Cliff Vice-Chairman
Newago, and LCO Vice-Chairman Trepania, as well as Goff, Havenick, Eckstein and Moody.

**Goff described this comment as a reply to Havenick, who asserted in the meeting that
the decision "seems like aslam dunk.” OIC Interview of Mark Goff, Aug. 25, 1998, at 11
(hereinafter "OIC Goff Int., Aug. 25,1998"). Goff recalls that Duffy retorted, "it's not as much
of adam dunk as you think." Id. Duffy'stestimony is generally consistent on this point. See
also, e.g., OIC Interview of Paul Eckstein, March 10,1999, at 5.
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application that... were giving the Department pause.”*™ Eckstein recalled that Duffy told the
applicant group that Skibine and his staff were going to prepare a report on the application,
which would take four to six weeks, and that no decision would be made on the application until
the report was completed.™

Witnesses have differing recollections of the second session in the IGMS offices with
Skibine and Hartman. Some described a brief period of superficia discussion of the application,
which was reported to be fine; others described a more involved meeting, lasting an hour or
more, at which Skibine and Hartman asked some questions and flagged some issues. Four
Feathers witnesses generally agreed that they were told there were no mgjor flaws with the
application. Onetribal leader reported that Skibine noted certain problems at this meeting,
including environmental concerns and the local opposition. Havenick stated that the IGMS
staffers mentioned the local opposition, but that they seemed to downplay its significance.

Skibine said he could not separate out the discussions from this second meeting on May
17 from those at a May 31 meeting, discussed infra at 220.”* By mid-May, Skibine did have a
version of Hartman's memo containing an analysis of the "best interests" of the tribes and
remembered discussing at one of the meetings with some Four Feathers representatives aspects

**Grand Jury Testimony of John Duffy, May 12,1999, at 95 (hereinafter "Duffy G.J.
Test., May 12, 1999").

**Eckstein acknowledges that someone in the Office of the Secretary later notified him
that Babbitt would be willing to meet with Eckstein again on Hudson, but only without the tribal

leaders themselves. Eckstein says he ignored that call because he still planned to seek such a
meeting with the tribal leaders included, if it became necessary.

**Skibine recalled two different meetings with applicants, but was unclear on dates,
attendees and other specifics. He recalls one meeting may only have included Havenick, Moody
and perhaps another person. This was probably the second meeting, held on May 31.
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of the dedl that were not in the "best interests' of the tribes, as well as the opposition of both the
loca community and the nearby tribes. According to Skibine, the discussion of whether the ded
was in the "best interest” of the applicant tribes lasted over an hour, was "very involved," and
became "very argumentative," although it remained "not unfriendly."*" It appeared to Skibine
that the concerns that he and Hartman raised about this issue were "news" to the Four Feathers

358

representatives.™ Skibine and Hartman avoided detailed discussion of these problems, thinking
they should only tell the applicant tribes in more detail later because they were issues that needed
more study by BIA and required renegotiation of the financial agreements with the non-Indian

partners. Skibine recalls the participants in the meeting saying they were willing to try to address

DOI concerns "when the time came" and there was no specific discussion of atimetable.™

Skibine aso reported that Havenick claimed the local opposition had been generated by
the St. Croix Chippewa tribe, and offered to send Skibine documentation of his claims. Skibine
never received any such documentation.™

Between the time that the Hudson application reached Washington and their meeting with
John Duffy on May 17, 1995, the applicants had maintained a steady dialogue with the
Department. As previously discussed, tribal |eaders came to Washington for an introductory

meeting with IGMS staffers on Jan. 12,1995. Financial analyst Hartman also reported several

*’OIC Interview of George Skibine, Nov, 6, 1998, at 6-8.

°ld. at 7.

“rt,

*There is little evidence to corroborate the applicants' fears that opponents had inflated

or otherwise deceived DOI about the true local community sentiment. See Section |1.BJ.b.,
supra.
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contacts with Bill Cadotte and other tribal representatives during and immediately after the
IGMS review of the application in Lakewood, Colo., a the end of January. Hartman had
frequent conversations with DuWayne Derickson of the Mole Lake tribe, both on the phone and
in person at DOI. Derickson testified that he would regularly drop in on the IGMS and see
Hartman whenever he was in Washington.

4. White House Contacts with Interior During Consideration of
the Hudson Application

The only Interior Department employees who recall having any contact with the White
House regarding the Hudson matter were Heather Sibbison and Robert Anderson. As discussed
above in Section 11.E.4.e., Sibbison stated she spoke with Ickes's staffers Jennifer O'Connor and
David Meyers before the find decision was announced. Anderson said he spoke with Elena
Kagan in the White House counsel's office in the time period after Sen. McCain wrote to Babbitt
inJuly 1996. Collier denied that he received any communication from the White House that
could be construed as a directive or arequest for improper action. Collier further explained that
his relationships with the offices of Personnel and Intergovernmental Affairs directly, and the
White House Chief of Staff indirectly, were somewhat strained as a result of prior disputes over
political appointments at DOI, as well as conflicts with governors of Western states over matters
within the DOI'sjurisdiction.

While phone records from DOI officias and Ickes's office reflect contacts during the
period that the Hudson proposal was pending, the evidence suggests that at least some of those
cals likely related to other matters pending at Interior. For example, Ickes's log of incoming
telephone messages for March 31,1995, reflects a call from Duffy at 8:36 am. relating to

"Indian issues," and acall from Secretary Babbitt at 8:37 am. Neither Duffy nor the Secretary
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recalled making calls to Ickes on that date, and could not identify the likely subject matter of the
calls. Babbitt and Ickes's logs for April 4, 5 and 6, 1995, suggest that Babbitt, Duffy and Ickes
were trading calls then, but at least some of these calls more likely related to the application of
the Mashantucket Pequot Indians of Connecticut to take land into trust, the approva of which
was announced by DOI on May 1,1995. Ickes recalled that he may have asked Duffy to meet
with the Pequots about that matter. Seeinfra at 362. The April 6 message on Ickes's log from
Duffy contains a handwritten notation by Ickes that includes the name "Lieberman" - an apparent
reference to Sen. Joseph Lieberman (D-Conn.), who was active in negotiations concerning the
dispute relating to the Pequot application. Babhbitt testified that while unsure of the subject of
these telephone calls, he was aware of no other DOI matter in which Lieberman was involved. In
any event, Babbitt denied speaking to Ickes about the Pequot matter, and Ickes had no
recollection of discussing it with Babbitt. Collier also denied knowing that Babbitt and Duffy
were exchanging calls with Ickes or the reason for any communication.

Regarding Sibbison's conversations with White House employees, Collier and Duffy
denied any recollection of her reporting back to them about the substance of the calls until July
1996. Interior employees questioned about the conversations uniformly told investigators that
they did not believe it improper to have shared with White House personnel a preliminary
decision by DOI gaff that had not yet been finalized. Sibbison aso noted to investigators that
the information she conveyed was not confidentia in alegal sense, but that itjust did not make
sense for the information to be publicized given that it was subject to change. Sibbison
emphasized that her answers to Ickes's staff might have been different if she had known that the

White House intended to share the information with others outside of the government. Babbitt
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also said that the propriety of releasing information regarding internal discussions where further
disclosures may be made to persons outside the government by the White House is a much more
complicated issue.

5. Tribal Opponents Meet with Michael Anderson and IGMS
Staff on May 23,1995

On May 23, 1995, Deputy Assistant Secretary Anderson, Skibine and Hartman met with
Oneida Chairwoman Doxtator and Oneida lobbyists Dacey and Artman. The discussion focused
mainly on the definition of "detriment," for purposes of the Section 20 analysis. According to
Skibine and Anderson, Hartman did much of the talking about the standard to be applied.
Hartman's statements, as recounted by Dacey in amemo, suggested that the Hudson proposal
would be deemed "not detrimental to the surrounding community":

The term 'detrimental’ means activities which might arise other than normal

competitive pressures. For example, an argument establishing detriment might

include increased auto traffic, adrain on the areawater supply, or other

environmental concerns. However, even environmental concerns can be offset by

parties willing to negotiate new traffic patterns, additional parking lots, new roads,

new sewers, etc. Public sentiment or opinion is not considered 'detrimental '

therefore, little weight is given to communities which pass resolutions in

opposition to gaming unless they demonstrate an impact on the community.

Moreover, the economic impact a gaming establishment might have on other

gaming or non-gaming establishments is also of little concern to the BIA because

it fals into the definition of a 'normal competitive pressure.”™
Dacey also noted Anderson's concern that denia of the application might set a dangerous
precedent as an incursion against the sovereignty of the applicant tribes. Dacey concluded it

would be difficult for IGMS to conclude that the casino would be detrimental to the surrounding

community, noting that neither the economic impact statements nor political opposition from

'‘Memo from Scott Dacey to Chairwoman Doxtator, May 25,1995.
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surrounding municipalities would carry much weight. Dacey suggested the opponents explore
the law governing IRA and Part 151 as abasis for denial.

According to Dacey, after the meeting ended and all others had left the room, Dacey
wordlessly handed a newspaper article to Anderson that discussed rumors of organized crime ties
to Delaware North, and an Arizona connection between that company and Secretary Babbitt
while he was governor. Dacey recalls that when he saw Anderson at a function at the National
Press Club that evening, Anderson expressed anger at Dacey's suggestion that anything but the
merits would determine the decision. Anderson told Dacey that was not the way the Interior
Department did things, and they would "try to thread the needle" on this application.” Dacey
understood Anderson to mean that DOI would seek to reach a fair resolution on a difficult
decision. Dacey explained to investigators that he told Anderson the reason for giving the article
was concern that the process not be corrupted by an alleged personal relationship between people
associated with Delaware North and the Secretary (based on the erroneous belief that Delaware
North owned the Hudson dog track).

Anderson's recollection of the contact with Dacey is dightly different. Although
Anderson conceded his recollection was influenced by his having read Dacey's memo of the
meeting, and Anderson himself kept no notes or summary of the meeting, he said he recalls he
was "tough” on the Oneidas, asking them why they were interfering in the sovereignty of other
tribes.” He said Hartman did a lot of the talking in the meeting, expressing his view of

"detriment” as not ensuring a lack of competition between tribes. Anderson did not contradict

**0OI C Interview of Scott Dacey, Oct. 9, 1998, at 5.

**0OIC Interview of Michael Anderson, Dec. 8,1998, at 5.



him. Anderson also stated he received a news article from Dacey either at the beginning or at the
end of the meeting. He said he thought Dacey was trying to suggest that unscrupulous people get
involved in gaming and he dismissed it.”* His comment about "threading the needle" meant they
would decide this application on the facts presented. Hartman has no specific recollection of the
meeting other than that he met with Oneidatribal representatives who opposed the Hudson
application.

6. Four Feathers Representatives Meet with IGM S Staff on
May 31,1995

After May 17, Jim Moody called Duffy severa times seeking to arrange a second meeting
for the Four Feathers representatives but was able only to obtain aMay 31 meeting with Skibine
and Hartman. Moody brought Eckstein and Havenick with him; it is unclear if Goff was present.
Moody could not recall any details of this meeting, but Havenick said the IGMS staffers did not
raise any significant problems or issues about the application at this meeting. Eckstein testified
to avague recollection that the local opposition was discussed, but maintained that no major
problems were flagged. Eckstein also said that either Skibine or Hartman indicated that the
decision would ultimately be made by the higher-ups, using words to the effect of "the political
people” or "the political appointees,” which Eckstein took to mean Babbitt or Duffy.” Skibine
and Hartman told investigators they are not able to accurately parse out what was discussed at the

May 31 meeting as opposed to the one on May 17. Skibine testified, however, that on other

**Other DOI witnesses, including Skibine and Duffy, told investigators that they had not
heard any allegations pertaining to Delaware North related to the Hudson application, and were
aware of no purported connection between that company and the proposed casino.

**Grand Jury Testimony of Paul Eckstein, March 26,1999, at 78 (hereinafter "Eckstein
G.J. Test.").
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occasions he has said hisjob was to make a recommendation to the Assistant Secretary and he
knew Duffy, as the counselor involved in the issue, would have input in the fina decision.

On June 5,1995, Sen. Daschle wrote to Secretary Babbitt on behalf of Havenick and
Moody to request that Babbitt meet with Havenick and Moody to discuss the merits and status of
the application.”™ In his letter, Daschle emphasized that he did not take any position on the
merits of the proposal, and was acting only to facilitate a meeting between the Secretary and the
two management representatives. Daschle's |etter noted that, according to the two men, the
proposal had been before the BIA for 18 months, and “[t]hey are frustrated at what they consider

11367

to be the dow pace of the Interior Department review process.

On June 7, Sibbison responded to Daschl€e's letter to the Secretary. In her letter, Sibbison
stated that the Secretary's busy schedule precluded an opportunity to meet with Havenick and
Moody. Sibbison also asserted that the two men had already had "ample opportunity to express
thelr views" in meetings with Duffy and Skibine on May 17, and in a second meeting with

Skibine the week prior to the letter.

**Havenick had enlisted Daschle's aid through their mutua friend from the Miami area,
Jerome Berlin. As noted above in Section I1.F.2., Berlin had long been active in the Democratic
Party, including in fund-raising activities with the Democratic Senatorial Campaign Committee.

*’L ess than two weeks earlier, St. Croix lobbyist Corcoran had forwarded to Daschle's
staff a proposed letter for the Senator to send to Secretary Babbitt. The draft letter did not
expressly urge denial of the application, but described the MAO recommendation favoring it as
"incredibl[e]." Draft letter from Sen. Daschle to Sec. Babbitt, May 26, 1995 (attached to Letter
from Thomas Corcoran to Deborah Dubray, May 25, 1995). The draft letter requested that the
Secretary meet with the leaders and representatives of tribes opposed to the Hudson casino
proposal. Daschle and his gaffer recall talking to Kitto about the Hudson matter, but neither
recalls him or anyone else asking them to send a letter on their behaf. There is no record of such
a letter being sent.
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7. Further Contact Between IGM S Staff and Applicant
Representatives

Contacts between the applicants and Interior Department personnel continued throughout
June. Derickson testified that, during one of their meetings, Hartman showed him a draft
document, signed by Hartman, recommending approval of the application.” Hartman denies
showing Derickson his memorandum or any other IGMS documents.

Hartman and Derickson developed a friendly relationship during the Hudson application
process. Hartman said he and Derickson had "sort of bonded" at their first meeting, largely
because both men were Vietnam veterans, and said he probably spoke more often, and with more
candor, to the applicants than he normally would.*

This friendship between Hartman and Derickson also resulted in certain contacts that
could be described as "off the record."” Hartman gave Derickson his home phone number,
although Hartman said he did not recall the circumstances. Hartman stated that he sought to
build a good rapport with Derickson, so that the applicants would be more likely to listen to his
advice on fixing the flaws in their application. Hartman testified, however, that he did not recall
saying anything to Derickson from his home that he would have felt uncomfortable saying from

the office. In addition, Ackley testified that he and Derickson had met briefly with Hartman in

**This was likely a memo dated June 8, in which Hartman found that the casino would
not be detrimental to the surrounding community and recommended that IGMS continue its
analysis to see if it could satisfy the "best interests' prong of the Section 20 test. See Section
H.F.8., infra. Based on the date of the memo and certain phone message dlips, it is likely that
this meeting occurred on or about June 20.

**OIC Interview of Thomas Hartman, April 29 and May 7,1999, at 6.

"ld.

-222-



the lobby of a Washington hotel during the pendency of additional comment period. Hartman
said he did not recall ever meeting with Derickson or Ackley outside of the Department.

Hartman told investigators that he repeatedly told Derickson that local community
opposition was a stumbling block to approval of the application. Hartman also said he had
specificaly suggested to Derickson at various times that the applicants should consider paying
more money to the surrounding towns in the government services agreement if that would help to
ameliorate local opposition. Derickson denied that Hartman made such suggestions, but Ackley
stated that Hartman may have. Hartman said that, at first, he felt Derickson understood the
problem and would try to address it. Over time, however, he fet that no efforts were being made
to try to change the community feeling. Based on their inaction and later discussions, Hartman
believed they had instead adopted a strategy of arguing the community opposition was irrelevant.

Hartman reported that in one phone call, he revealed to Derickson that the Secretary's
discretion was being discussed as the legal basis for a decision, and that the DOI attorneys felt
that Section 20 was aweak basis for adenial. Hartman confirmed that he probably even said that
Duffy was the main advocate for giving greater weight to local community opposition and that
his opinion was very important.

On May 8, 1995, Chairwoman Gurnoe of the Red Cliff tribe wrote to Skibine reminding
him that the "Secretary had informed" them a short delay was to be expected to review additional
comments submitted before April 30. She asked to see the comments and for the appropriate
date when DOI's review would be complete. On June 14, Skibine responded to Gurnoe by |etter,
stating that the analysis of the "detrimental™ prong of the two-part Section 20 analysis would be

completed by the end of the month.
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Eckstein also spoke with Hartman by phone about the status of the application and the
report. On June 16, Eckstein called Hartman asking whether there were any problems with the
application. He recalls that Hartman told him "nothing that cannot be cured."™ On June 26,
Eckstein placed a similar call to George Skibine. Given that more than five weeks had elapsed
since the Duffy meeting, Eckstein asked for the status of the report. He recalls that Skibine's
response was to the effect of, "l can't tell you. | don't want to lose my job,"*” or "if | told you |
would lose my job." Skibine told investigators he does not recall saying this and doubts he did.
He believes it is more likely that he said it would be against Department policy to revea internal
preliminary staff discussions.

8. IGM S Concludes that the Hudson Casino Proposal Would Not
Be Detrimental to the Surrounding Community

IGMS continued its analysis of the Hudson application as new materials were received
through April 30 and into early May. Because the additional comments had been expected to
relate primarily to the "detriment” issue - and a negative finding on that issue would make the
"best interests" issue moot - Skibine had directed his staff to confine its focus to "detriment.”

Although prior to June 8, the staff had been working on a draft memo containing the
analysis of both "best interests’ and "detriment” within the meaning of IGRA Section 20, on

June 8 Hartman completed a draft of a newly-revised memorandum anayzing only whether the

“Eckstein G.J. Test, at 80.
“|d. at 84.

"*Skibine told investigators that he had reviewed one of the drafts of the memo Hartman
wrote that addressed both the "best interests' and "detrimental"issues. He is not certain which
draft he saw.
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Hudson casino would be "detrimental to the surrounding community.” The memo, which was
addressed to Skibine from the IGMS gaff, and stamped "DRAFT," concluded that the proposal
would not be "detrimental to the surrounding community" and that IGM S should proceed with an
analysis of whether the proposal was in the "best interests" of the applicant tribes. The memo
did not address the question of whether the proposal was in the tribes' "best interests.” It was
later reprinted as a memo to the Assistant Secretary-Indian Affairs from Skibine with some
revisions by him, but never signed by him nor put in find form.

Skibine told investigators unequivocally that he agreed with Hartman's conclusion -
expressed in the June 8 memo - that the facts of the Hudson application did not support the
assertion that the proposed gaming facility would be detrimental to the surrounding community.
Thus, while neither Skibine nor Hartman can be said to have recommended approval of the
application, both believed the proposed casino was "not detrimental” under the two-part
determination of Section 20 of IGRA.

With some exceptions, the June 8 memo incorporated the work product related to the
"detriment” analysis created by Hartman, Ramirez and Slagle during their initial analysis of the
Hudson casino proposal in Lakewood in January 1995. Hartman's June 8 memo did not include
Slagle's previously-stated concerns relating to the potential environmental impact a Hudson
casino.™ Instead, Hartman concluded that environmental issues in the context of the Secretary's
determination under Section 20 of IGRA were foreclosed by the final FONSI.*”

"InaMay 16,1995, memo requested by Skibine, Slagle reiterated his belief - first
expressed in January - that the environmental assessment for the Hudson proposal was deficient.

“*According to Slagle, it was almost routine that he recommended greater environmental
(continued...)



Hartman's memo also included his analysis of new materials submitted since January
1995. Those materials included market impact studies submitted by the St. Croix Chippewa and
other opponent tribes, recent municipal government resolutions opposing the casino proposal and
letters and petitions of support and opposition from various individuals. Hartman analyzed
whether each of the anti-casino submissions provided a factua basis for finding that the proposal
would be "detrimental to the surrounding community.” Inthe spring of 1995, it was Hartman's
understanding of IGMS policy that an objection would be given weight only to the extent that it

was factually supported; a mere, unsupported objection - even by alocal government - would

376

cary little or no weight.

”(...continued)
scrutiny than was ordered. He believed BIA's duty to promote tribal interests caused its
environmental enforcement function to be given low priority. He stated the prevailing view at
BIA appeared to be that environmental concerns should not thwart Indian gaming opportunities.

"*The decision ultimately reached on the Hudson application reflects a different standard
for evaluating community opposition. The July 14,1995, decision letter provides in pertinent
part:

Because of our concerns over detrimental effects on the surrounding community,
we are not in a position, on this record, to substitute our judgement for that of
local communities directly impacted by this proposed off-reservation gaming
acquisition.

Duffy characterized this decision as saying that Congress, in enacting IGRA, did not
intend to require communities to show detriment. He felt acommunity could make a smple
clam of unacceptable traffic congestion or crime, for example, and the burden would shift to the
applicants and BIA to disprove it. He acknowledged that this would require in some cases that
applicants prove the negative, admittedly a difficult burden, but believed this was the balance
Congress struck in IGRA.

As st forth in the ultimate decision letter, the test for evaluating tribal opposition reflects
a combination of a presumption of economic impact and the distance away from the applicant's
reservation. The letter provides in pertinent part:

(continued...)
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In his memo, Hartman noted that, after the Minneapolis Area Office submitted its
findings, the Town of Troy passed a resolution in December 1994 opposing the proposal. The
City of Hudson submitted a resolution opposing the casino application - notwithstanding the
earlier letter from Mayor Thomas Redner supporting the project. St. Croix County wrote that it
would take no position on the Hudson Common Council resolution and offered little more.
Hartman remarked that the City of Hudson's resolution - like other objections submitted by St.
Croix County and the Town of Troy - lacked evidence to support its assertions of potential harm.
Accordingly, Hartman concluded that these objections could be given no significant weight.™

Hartman also analyzed the further objections submitted by nearby tribes, most of which
focused on the potential impact of a Hudson casino on their existing gaming facilities. He
acknowledged that the Oneida Tribe of Indians of Wisconsin said their operation was not likely
to be hurt due to its distance from Hudson. At the same time, he noted they complained without
hard evidence of "growing undue pressure from outside non-Indian gambling interests that could

st the stage for inter-Tribal rivalry for gaming dollars.”

”(...continued)

The record indicates that the St. Croix Casino in Turtle Lake, which is located
within a 50-mile radius of the proposed trust acquisition, would be impacted.
And, while competition alone would generally not be enough to conclude that any
acquisition would be detrimental, it is a significant factor in this particular case.
... Rather than seek acquisition of land closer to their own reservations, the
Tribes chose to 'migrate’ to alocation in close proximity to another tribe's market
area and casino.

“"The memo contains no discussion of the positions taken by Wisconsin state legislators
or U.S. Congressmen and Senators. Another draft of Hartman's memo revised after June 8 -
which was addressed to the Assistant Secretary, Indian Affairs through the Deputy
Commissioner of Indian Affairs - discussed the views of state officials, but neither draft of the
memo mentions the views of any federa elected officials.
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With respect to the St. Croix Band of Chippewa Indians, who had submitted a Coopers &
Lybrand impact study, Hartman concluded their estimates of nine percent revenue losses were
inflated and, in any event, failed to take into account their own estimated increase in attendance.
Relying on the Smith Barney Global Gaming Almanac 1995, Hartman asserted that the market
for gaming in Minnesota and Wisconsin was expected to increase by "an amount sufficient to
accommodate a casino at Hudson and profitable operations at all other Indian gaming locations.”
Factoring in the expected increase in the overall market, Hartman concluded that the St. Croix's
Turtle Lake casino would suffer aloss of only about 1.25 percent. Similarly, Hartman concluded
that the Ho-Chunk casino in Black River Falls would suffer lost revenues of less than five
percent.

After analyzing the report submitted by KPMG Peat Marwick on behalf of MIGA, the
Mille Lacs, the St. Croix Chippewa and the Shakopee Mdewakanton Sioux, Hartman noted that
KPMG believed the MAO had used atest of "not devastating” impact rather than the less
rigorous "not detrimental” test in the statute. Nevertheless, he concluded that the five casinos
that were the subject of that study would suffer revenue reduction between $1 million and $8
million - i.e., between one and eight percent. Given the large revenues enjoyed by those tribes,
Hartman asserted that such aloss would not amount to "detriment” because "[t]he detrimental
effect would not be expected to materially impact Tribal expenditures on programs under IGRA
Section 11."

In the "Summary Conclusion” of his memo, Hartman identified circumstances that were

not factors in determining whether the casino would have detrimental impact. "Moral



opposition” to gambling, "opposition to economic activity" and "[opposition to Indian gaming"
were three such circumstances. Another was opposition based on competition:
Business abhors competition. Direct competition spawns fear. No Indian tribe
welcomes additional competition. Since tribal opposition to gaming on others
Indian lands is futile, fear of competition will only be articulated in off-reservation
land acquisitions. Even when the fears are groundless, the opposition can be
intense. The actual impact of competition is a factor in reaching a determination

to the extent that it is unfair, or a burden imposed predominantly on a single
Indian tribe.

In the memo, Hartman also addressed the type of evidence on which he based his analysis of
"detriment":
Detriment is determined from a factual analysis of evidence, not from opinion,
political pressure, economic interest, or smple disagreement. In apolitical setting
where real, imagined, economic, and moral impacts are focused in letters of
opposition and pressure from elected officials, it is important to focus on an
accurate analysis of facts. That is precisely what IGRA addresses in Section 20 -
a determination that gaming off-reservation would not be detrimental to the
surrounding community. It does not address political pressure except to require
consultation with appropriate government officials to discover relevant facts for
making a determination on detriment.
Hartman noted that "Indian economic development is not subject to local control or plebiscite,”
and warned of "[t]he danger to Indian sovereignty, when Indian economic development is limited
by loca opinion or government Action.”
G. The Department of the Interior Decides to Deny the Hudson Application

1. Internal Debates Over the Basis of Denial: 1GRA Section 20 or
IRA and Part 151 Regulations

While IGMS gff, in particular Hartman and Skibine, were reviewing the additional
materials received after Feb. 8, internal meetings on the Hudson matter continued intermittently.
Skibine, Hartman and Sibbison usually attended; Duffy was occasionally present, as were

representatives from the Solicitor's Office - including Meisner and sometimes Woodward - and
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Manuel. Michael Anderson and Robert Anderson rarely attended, and probably not before
May.™ Witnesses confirm IGMS had been advised of the change in the position of the Hudson
Common Council from neutral or mildly supportive to opposed. They were aso aware from
meetings with opponent representatives, and reports of such meetings, that several tribes and
tribal organizations were strongly opposed but had not provided documentation of feared
economic or political harm.

Witnesses involved in the DOI internal discussions deny there was a specific meeting at
which a decision was reached. They characterize the events as more of arecognition of a
growing consensus that the Hudson application could not be approved. Several witnesses stated
that the inter-tribal dispute over the proposal made this a difficult decision for which the staff felt
they lacked guidance. Witnesses reported that the decision was complicated by the BIA's trust
responsibility to al tribes and the importance placed on tribal sovereignty. Some also reported
that the equities were further tested for them by the contrast between the relatively-wealthy
opposing tribes and the relatively-poor applicant tribes.

Sibbison told investigators that, although the proposal presented difficult issues, from the
beginning she thought many people believed the application would be denied, even though no
vote was taken. Every witness questioned said there was no IGMS or DOI employee in
Washington who advocated granting the application in the form submitted. Hartman advised that

until he saw Skibine's first circulated draft of the denia letter on or about June 29, he could not

"*Michael Anderson attended only a couple of the meetings in which the application was
discussed. He said he would not normally have attended such meetings if he were not
responsible to sign the decision, and he did not know the decision would be delegated to him
until June 1995. He was not at the July 5,1995, meeting discussed below in Section 11.G.3.
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say for certain whether it was headed for approval or denial. At bottom, Sibbison and others
involved in the application's consideration said the DOI personnel who participated in the
decision - including Duffy, herself, Michael Anderson, Skibine and lawyers from the Solicitor's
Office - would have liked to have found away to grant the application, but could not do so
because of the local opposition. Sibbison, Manuel and Skibine stated that the internd
discussions during the spring of 1995 focused on how best to articulate that decision to deny the
application.

According to most witnesses, discussions within the Department were not focused on
how to conform the decision with prior decisions, but rather how to render a unique decision that
avoided setting undesired precedent. Sibbison, Skibine and others did not want to send a
message that non-Indian local opposition could simply veto trust acquisitions. There was equa
concern - expressed by Hartman, Manuel and others - to avoid sending the message that tribes
with existing casinos could bar other tribes from competing in their markets.

Hartman told investigators he would not have denied the application based on afinding of
"detriment,” but that substantial changes would have been needed to the agreements between the
tribes and the non-Indian partners to meet the "best interests” test. Drafts of his June 8 memo
corroborate his testimony that he held this same opinion in spring 1995. He believed, however,
that the non-Indian partners eventually would make the concessions required because of the lack
of alternatives for the failing track.

Skibine told investigators that he had an open mind initialy about the application, but
came to the view that it was appropriate to deny the application because of local opposition.

Skibine said that he knew Duffy believed that the application should be denied, and cannot say
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that he did not consider Duffy's view, but Skibine believes that he came to the same conclusion
based upon the merits.” He said hisjob was to make a recommendation, but he knew the
ultimate decision would be made by the politicals - the Secretary and his staff.”

Manuel, who had been involved in gaming issues since at least November 1991, when
Secretary Lujan appointed her to the gaming task force, said local opposition has aways been
problematic for off-reservation gaming applications and it was significant in the Hudson matter.
Citing the Siletz application, she said even where the Secretary approved the application over
local opposition, the Governor vetoed it. She aso said Hudson was unique because the tribes
were trying to establish a casino a great distance from their reservations in competition with other
tribes. She did not think IGRA was supposed to be used to facilitate that competition.

Manuel noted that she considers Skibine to be afriend and colleague. She met privately
with him a couple of times during the Interior consideration of the Hudson application and

perceived that he wanted to find away to approve the application. She recalls that he took a

“Although Duffy attended several key meetings - Feb. 8 with opponents and
congressmen; May 17 with the Four Feathers representatives;, May 31 with Havenick and the
Four Feathers lobbyists; and July 14 with Eckstein - and signed the bulk of the responses to
congressional letters, he rejected efforts to characterize him as one of the decision-makers.
Rather, he said he merely monitored the progress of the analysis. Because he believed it was
going to be denied - which was consistent with his view of what the Secretary would do - he
said he felt no need to intervene to advocate for adenial. Interior witnesses said they knew
Duffy thought the application should be denied and that he spoke for the Secretary. No Interior
witnesses disagreed with the ultimate conclusion that they believed Duffy espoused, only the
basis for the denial.

**Penny Coleman, attorney at the National Indian Gaming Commission and a former
DOI attorney, said she considers herself a close friend and colleague of Skibine's. She said they
discussed the Hudson application generally and Skibine said he disagreed with the basis but not
the decision to deny. Based on her experience in gaming matters going back to Sec. Lujan's
1991 gaming task force, she believed off-reservation gaming applications without local support
were doomed.
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position in support of the application in a group meeting the two of them attended with Duffy,
Sibbison and Robert Anderson. By the end of that meeting, though, the consensus view against
approving the application prevailed. Nonetheless, Manuel says Skibine has never told her that he
was upset by the denia or that he felt he had been overridden unfairly on the denial decision.

There was a split in Interior between those who wanted to rest adenia entirely on the
Secretary's discretionary authority under IRA and Part 151 to take (or not take) land into trust,
and those who wanted to base it on a negative two-part determination under IGRA Section 20.
At that time, many Interior Department witnesses believed that the Secretary's discretion under
IRA was unfettered and unreviewable; proponents of this basis for a decision - Sibbison, Skibine
and thejunior attorneys from the Solicitor's Office - believed such a decision would be more
defensible in court because of their interpretation of the "detriment” test of Section 20. Those
who wanted to rely on IGRA Section 20 - primarily Duffy and Robert Anderson - saw it as a
way to send a message to congressional and other critics that DOI would apply IGRA reasonably,
and accordingly, there was no need to amend IGRA or otherwise cut back on Indian gaming.
Much of this debate took place while Skibine's draft denial letter was being circulated for
review.

2. Skibine Drafts a Decision Letter Denying the Hudson
Application Based Only Upon the Secretary's Discretion
Under IRA and Part 151 Regulations

On June 28, 1995, Skibine circulated by e-mail his first draft of a letter denying the
Hudson casino application.” In this draft, Skibine based the denial solely on the discretion

*'The addressees of the e-mail attaching the draft were Troy Woodward and Kevin

Meisner of the Solicitor's Office, BIA Deputy Commissioner Hilda Manuel, and Paula Hart and
(continued...)
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vested in the Secretary under IRA (25 U.S.C. 8§ 465) and Part 151 regulations, and avoided a
Section 20 two-prong analysis under IGRA. Skibine also attempted to counter Duffy's viewpoint
that Section 20 should be included as a basis for the denial by writing in an accompanying e-mail
that IGM S was still drafting amemo concerning the Section 20 analysis. The memo, Skibine
offered, would conclude that the Hudson casino proposal would not be detrimental to the
surrounding community. Such a conclusion, if adopted, would have made it impossible to base
the denial upon Section 20. Inthe same e-mail, Skibine reminded the Interior personnel that the
applicants had been told the Section 20 analysis would be completed by the end of the month.
On June 30, at 10:50 am., Sibbison e-mailed Skibine and Woodward, stating that she had
faxed the draft letter to Duffy that morning, and he had promised a response that afternoon. In
her e-mail, Sibbison suggested the draft not include reference to the opposition of nearby tribes,
for two reasons. First, she suspected that if the applicants could garner local non-Indian support,
the Department would reconsider its denial. Second, Sibbison agreed with Collier's uneasiness
about some tribes "getting al the goodies.” In addition, in her email, Sibbison recommended
having Assistant Secretary Deer sign the denial letter - thus eliminating any rights of appeal

within the Department - as a means for getting the applicants to work on "trying to build a

** (...continued)
Thomas Hartman of the IGMS. Skibine told investigators that he had likely been working on
that draft for at least severa days before it was circulated.
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consensus in the local towns" rather than focusing on their legal appeal.” In an e-mail sent at
3:53 p.m., Skibine agreed to abide by whatever Sibbison and others decided.

Sibbison later told investigators that one reason for her suggestion that the reference to
other tribes be omitted was a concern that the decision would be seen as a precedent for tribes
with casinos to veto other nearby Indian gaming facilities. Sibbison said she knew that Michagl
Anderson placed more emphasis on tribal objections. Sibbison stressed that, at least for her,
local non-Indian opposition - and not inter-tribal competition - was the main basis for the
Hudson denial. To Sibbison, however, the two issues were somewhat blurred in the case of
Hudson because the St. Croix tribe was located within fifty miles of the proposed facility, and
therefore was considered part of the "local community.” She noted the Checklist did not say how
to treat nearby tribes within 50 miles.

At 4:15 p.m. that same day - Friday, June 30 - Sibbison again e-mailed Skibine. She
stated that Duffy had not called in with comments, and that she would work with Hart and
Hartman to complete the letter during the next week, while Skibine was on vacation.

At 7:.04 p.m., Skibine sent afina e-mail to Sibbison, Hart, Hartman, Woodward and
Meisner. Init, Skibine disagreed with Sibbison's position that reference to the opposition of
nearby tribes should be omitted. He stated that tribal opposition should be included because "[i]t

certainly is afactor” under Section 465 and Part 151 regulations, "and it would strengthen our

**The letter was drafted for Deer's signature but noted that, if the letter were signed by
BIA Deputy Commissioner Manuel instead, the applicants would have appea rights within the
Department. The only change in a Skibine re-draft of the letter dated June 29,1995, was the
addition of language regarding appeal rights.
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defense to an abuse of discretion lawsuit by the three tribes.” Skibine further disagreed with
Sibbison's view of the significance of this opposition:

| also sense that even if the Town of Hudson [sic] and the Town of Troy embrace

the proposal, we may still not change our position because of political opposition

on the Hill, largely generated by the Minnesota and Wisconsin Tribes who oppose

this acquisition. My voteisto leaveitin.

In his e-mail, Skibine also continued to press his viewpoint that Section 20 would be an
inappropriate basis upon which to deny the application, by alluding again to Hartman's draft
conclusion that the application caused "no detriment to surrounding communities.”

Tom Hartman of my staff also prepared a memo regarding the section 20 "not

detrimental” analysis. Unfortunately, | have been unable to finish the review

because of computer difficulties. Our tentative conclusion is that the record

permits us to make afinding that a gaming establishment at that location will not

be detrimental to the surrounding community. We have not finalized the

document, and | have bnot [sic] yet determined whether it should be signed or
smply stay in draft form. Please obtain a copy of the draft document from Tom.

On Wednesday, July 5, at 12:20 p.m., Troy Woodward sent an e-mail to Hartman
requesting an electronic copy of Hartman's analysis by 1:30 p.m. Woodward requested the
document in anticipation of a meeting later that day with Duffy and others to discuss the basis for
the Department'’s planned denial of the application. At 12:55 p.m., Hartman sent a reply e-malil
attaching "the DRAFT review." Hartman added that "George plans some revisions to the
opening paragraphs.”

The memo Hartman sent to Woodward reached the same conclusion as his June 8
memorandum - i.e., that the proposal would not be detrimenta to the surrounding community -
but differed from the prior memo in afew respects. First, he now addressed the memo to the
Assistant Secretary - Indian Affairs, through the Deputy Commissioner of Indian Affairs, from

the Director of IGMS. Second, he added reference to materials that had been recently received,
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most of which favored the casino proposal. In the section called "Consultations with state," the
section now contained mention of a March 28, 1995, letter from State Rep. Sheila Harsdorf (from
the Hudson ared), and 28 other representatives expressing "strong opposition” and listing four
areas of detriment.™ The memo bore a computer-generated "DRAFT" stamp on each page.

3. Duffy Directs that Denial Be Based Upon Section 20 of IGRA,
As Waell As Section 465 of IRA and its Part 151 Regulations

Woodward attended a meeting with Duffy, Sibbison and Robert Anderson on the
afternoon of July 5 to discuss Skibine's draft letter denying the application solely under IRA and
Part 151 regulations. Skibine was on vacation. Woodward's notes of the meeting - which he
distributed to Skibine, Hart, Hartman, Meisner and Larry Scrivner by e-mail the following
morning - reflect that "[t]he main issue discussed was why the letter indicated that the
Secretary's denial was under Section 151 and not Section 20 of the Indian Gaming Regulatory
Act." At the meeting, "Duffy advocated the position that this was the perfect opportunity to cam
the fears of communities that Indian gaming would not be foisted upon them without their
consent." Woodward noted Duffy's position was at odds with what he understood to be existing
DOI policy inthis area:

Duffy thinks that the loca communities may veto off-reservation Indian gaming

by objecting during the consultation process of Section 20. | expressed the

opinion, advocated by George and which we have used to evaluate objections in

the past, that the consultation process does not provide for an absolute veto by
mere objection, but requires that an objection be accompanied by evidence that

**The detriment described included reduced tax revenues, and possible increases in racia
tension and crime, as well as public opposition to gambling and likelihood that the casino would
negatively impact other tribes with on-reservation gaming in remote locations.



the gaming establishment will actualy have a detrimental impact (economic,
social, developmental, etc.).™

According to Woodward's notes, Robert Anderson agreed with Duffy because he felt that
this would calm communities' fears, but would not lock DOI in as precedent because it was
unusual to have atribal proposal to place a casino so near another existing Indian gaming facility.
Woodward stated "the upshot of the meeting" was that Duffy wanted the letter rewritten to
include Section 20 of IGRA as a further basis "because the consultation process resulted in
vehement and wide-spread local government and nearby Indian tribes' opposition to locating a
casino a this site."

After receiving Woodward's notes of the July 5 meeting, Meisner sent areply e-mail in
which he strongly disagreed with Duffy's position:

My view on this matter is that the bald objections of surrounding communities
including Indian tribes are not enough evidence of detriment to the surrounding
communities to find under section 20 of IGRA that the acquisition for gaming will
be detrimental to the surrounding communities.... Specific examples of
detriment must be presented by the communities during the consultation period in
order for us to determine that there will be actua detriment. A finding of
detriment to surrounding communities will not hold up in court without some
actual evidence of detriment.”

*Duffy told investigators that he believed this interpretation of IGRA as generally
prohibiting off-reservation gaming where local communities object is consistent with his
discussions with legidlators and their staff who were involved in Indian Affairs issues during his
tenure at DOI. Duffy also inferred that the decision to structure IGRA as alist of exceptions to a
broad prohibition on off-reservation gaming reflected a congressional bias against such
acquisitions. Compare discussion of statute in Section I1.B.1.b., supra. He conceded, however,
that the written legidlative history contains little explicit insight into Congressional intent.

**E-mail from Kevin Meisner to Troy Woodward, George Skibine, Paula Hart, Tom
Hartman and Larry Scrivner, July 6,1995.
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Meisner also stated his belief that "a decision not to exercise our discretionary authority to take
the land into trust under 151 is enough to show surrounding communities that we take into
consideration their opposition and that casinos will not be foisted upon them against their will."

Duffy was the primary advocate, and prevailed, in arguing that DOI should not look
behind the stated objections of local communities to determine if the objections were based on
arguably irrelevant criteria like mora opposition to gaming or prejudice against Indians, as
Hartman, Skibine and others urged. Skibine returned from vacation and, on Saturday, July 8, e-
mailed his staff about a new draft letter he had prepared that incorporated the changes suggested
while he was away, "per Duffy and Heather's instructions.” In the e-mail, he stated that "[t]he
Secretary™ wants this to go out ASAP because of Ada's impending visit to the Great Lakes
Area" (Deer was scheduled to travel to Wisconsin on July 12.) Consistent with Duffy's
"instructions," the draft at that point rested the decision primarily on Section 20's detriment
prong, but stated that DOI would deny the request under Part 151 as well.™

Although Skibine's July 8 e-mail directed that the letter be put into fina form, it appears
that editing continued for the next week. In particular, those involved with the letter continued to

wrestle with whether and how to describe the position of nearby tribes.”™ According to Michael

**Skibine reported that he and others often referred to "the Secretary” when meaning the
"Office of the Secretary,” which included such staff as Duffy, Sibbison and Michael Anderson.
Skibine G.J. Test, at 77.

*In testimony, Duffy conceded that Skibine had deferred to Duffy's view that the
decision should rely on Section 20 despite Skibine's disagreement.

**Language discussing the possible negative economic effects on other tribes, with
reference to the accounting firm reports submitted by them, was added and then deleted in the
drafting process. Ultimately, the only specific reference is made to the St. Croix which has the

(continued...)
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Anderson, who reviewed a draft only during the week the find letter went out, he recommended
that the St. Croix Chippewa’s opposition be included to lessen the emphasis on the opposition of
the local non-Indian community. But again, others were concerned that reference to tribal
opposition would create an unwanted precedent for tribal vetoes of other tribes’ applications.

At the same time, there were continued questions about the wisdom of relying upon
Section 20 of IGRA as a basis for the denial. In a July 11 e-mail to Skibine and Sibbison,
Meisner questioned why Section 20 had been added as abasis for the denial. Meisner had seen
Skibine's July 8 redraft of the letter, and he noted that he "thought after the Friday meeting that
everyone (except Duffy who we had not yet consulted) agreed that there was not enough
evidence supporting a finding of 'detriment’ to the surrounding communities under section 20
and therefore we would decline to acquire the land under 151..." (Ellipsisinoriginal.) Inane-
mail to Woodward later that day, Meisner reported that Robert Anderson - Meisner's and
Woodward's superior in the Solicitor's Office - "thought that since Duffy wanted the Section 20
finding so badly that we would let the letter go through." Meisner added: "I still think that there

was not enough evidence for a section 20 finding of detriment."*”

**(... continued)
closest casino to Hudson. "A loss of market shares and revenues' to the St. Croix posed by the
new casino is presumed but not detailed.

**0ur investigation uncovered no evidence that any DOI employee involved in
consideration of the Hudson application was pressured to keep silent about their support for the
application or was rewarded in any way for statements made after the denial in the course of the
various investigations.
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4, Recusal of Assistant Secretary Ada Deer

Assistant Secretary for Indian Affairs Deer recused herself from the Hudson application
decision, probably sometime between May 22 and the end of June 1995. As Assistant Secretary,
Deer was delegated the Secretary's decision-making authority on such land-to-trust applications
and would have been expected to sign the ultimate decision. Prior to her recusal, Deer did
discuss the application in at least general terms with applicant tribal leaders and signed some
correspondence. Nevertheless, Deer and other DOI personnel describe her as having been
uninvolved in ongoing internal discussions about the application.

Deer stated she recused herself because she is from Wisconsin, is acquainted with many
of the tribal leaders involved in the matter and had contributed $250 to help retire the campaign
debt of gaiashkibos, chairman of the applicant LCO tribe, which he accrued during his
unsuccessful run in the 1994 Republican primary for Wisconsin state senate. Deer was already
thinking about whether she should recuse herself under these facts when her assistant, Michael
Chapman, suggested she should consider whether to recuse hersalf. It is unclear when Deer
began having these misgivings about her role in the matter; she had previously expressed none to
any tribal leaders with whom she discussed Hudson.

Deer reported that although she was a big supporter of Indian gaming for economic
development, she never knew enough about the Hudson application to render an opinion about
whether it should be approved or not. Deer said she did not believe she would have been unduly

influenced by her acquaintances or support for gaiashkibos, but was concerned that these facts
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would be "misused and misinterpreted” if she rendered the decision.”™ She said the recusal was
her decision, made without pressure from anyone at DOI.™ Deer remembered advising Michael
Anderson of her recusal oraly but not in writing.” It is unclear exactly when she may have
done this. Anderson remembered learning of the recusal from Chapman in June and that Deer's
political contribution to gaiashkibos was the reason cited. As late as June 30, when another draft
of the denia letter was prepared, however, Sibbison still thought that Deer might sign the fina
decision letter.™
5. The Issuance of the Decision Letter

The find version of t